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PREFACE 


In this book an attempt has been made to give a clear and 
concise descriptive account of the Constitution of India for 
the benefit of University students, but it is hoped that general 
readers anxious to know something about the working of 
democracy in this country will find it useful as an introduction 
to the subject. We have avoided subtle discussions on points 
of law and constitutional propriety, but we have tried not to 
sacrifice accuracy for the sake of brevity. The book was in 
the press for quite a long time, and during this period several 
constitutional changes—some of.them of far-reaching importance 
—took place. It is quite likely that inconsistencies, and even 
inaccuracies, have crept into the narrative despite our best 
efforts to eliminate them. We crave the indulgence of our 
readers and promise correction in the next edition. 

A. C. Banerjee 

K. L. Chatterji 


CONTENTS 


INTRODUCTION : 
Sources of the Constitution ins ae I—11 
CHAPTER I: The Preamble » 11—17 
CHAPTER II: Territory Bo a4 17—21 
CHAPTER III : Citizenship... Ms 21—27 
CHAPTER IV : Fundamental Rights ae 27—61 
CHAPTER V : Directive Principles of State Policy 61—62 
CHAPTER VI: The Union Executive : 

The President i 63—109 
CHAPTER VII: The Union Executive : 

The Council of.Ministers 110—138 
CHAPTER VIII: The Union Legislature ... 139—190 
CHAPTER IX: The States : The Executive 190—212 


CHAPTER X : The States : The Legislature 213—242 
CHAPTER XI : Union Territories, Tribal Areas 


and Scheduled Areas ... 243—254 
CHAPTER XII: Relations between the Union z 

and the States a8 254—282 
CHAPTER XIII: Inter-State Relations ... 282—288 
CHAPTER XIV: Services under the 

Union and the States... 288—293 
CHAPTER XV: Elections ... E: 293—302 
CHAPTER XVI: Official Language oS 302—304 
CHAPTER XVII: Emergency Provisions ... 304—312 
CHAPTER XVIII : The Judiciary 312—333 
CHAPTER XIX: Nature of the Constitution 333—348 


Corrigenda 1 ne» y 349—350 


A SURVEY OF THE INDIAN CONSTITUTION 


INTRODUCTION 
SOURCES OF THE CONSTITUTION 


There are two broad sources of the Indian Constitution. 
These are (i) the law of the Constitution, and (ii) usages 
and conventions. 


The law of the Constitution is embodied in the following 
elements: (a) the written document bearing the title, “The 
Constitution of India”, (b) Statutes, Ordinances, Rules, 
Regulations and Orders, etc., made in accordance with the 
provisions of “The Constitution of India”, and (c) judicial 
decisions. 


“THE CONSTITUTION OF INDIA” 


“The Constitution of India? was adopted by the Constituent 
Assembly on 26 November 1949, and it came into force on 
26 January 1950. Of all the Constitutions in the world the 
Constitution of India is the biggest in volume. Originally 
it consisted of 395 Articles and 8 Schedules. It has a 
forbidding appearance. This is due to several factors. 


In the first place, “The Constitution of India” is one of 
the latest Constitutions in the world. In drafting its provisions 
the Constituent Assembly made full use of a large number of 
Constitutions and covered a vast field of accumulated 
experience of different countries of the world. It analysed 
all these Constitutions, and political experiences based on 
them, with a view to framing an ideal Constitution for India. 
It tried to adapt them to Indian conditions and Indian 
aspirations. This resulted in increasing the bulk of “The 
Constitution of India.” 


In this connection, the overshadowing influence of the 
Government of India Act, 1935, may be noted. A rather 
surprising subservience was shown to the terminology and 
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arrangement of that Act, which, though rather bewildering 
in size, was taken as a perfect model. In many cases, entire 
sections from it have been transferred to “The Constitution of 
India.” The difficulty of adjusting the provisions of that 
conservative Constitution Act passed by the British Parliament 
to the changed circumstances and requirements of the 
independent democracy of India has resulted in a complicated 
and, at times, misleading system of constitutional provisions. 
Reference may be made, for example, to the provision for the 
exercise of discretion by the Governors!. In some other 
cases also a close imitation of the Government of India Act, 
1935, served to add to the enormity of the size of “The 
Constitution of India” and to the difficulty of interpreting it, 
Much of its clumsiness could, and should, have been avoided. 


As a matter of fact, borrowing is a difficult process and 
indiscriminate borrowing may sometimes lead to confusion. 
For exampie, the Constituent Assembly of India borrowed 
the expression “equal protection of the laws” from the 
American Constitution and the expression “equality before 
the law” from British constitutional law and inserted both 
these expressions, though they have practically the same 
meaning, in an Article? of “The Constitution of India.” 
Again, the expression “‘the system of proportional repre- 
` sentation by means of the single transferable vote” used 
in the context of the election of the President® is taken from 
the Irish Constitution’, but the use of this expression in the 
case of voting in a single-member constituency is of doubtful 
validity. The Constituent Assembly took three long years to 
frame “The Constitution of India,” but it must be admitted 
that this document is unnecessarily voluminous and an example 


of unhappy draftsmanship. It should have been condensed 
and made more precise and scientific. 


Secondly, the framers of “The Constitution of India” tried 
to make it fool-proof. They were determined to |e 


1. Arts. 163(1), 163(2). 2. Art. 14. 


3, Art. 55(3). 4. See Art. 12 (2) of the 
Irish Constitution, 


ave nothing 
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to chance and very little to usage. In the main document 
itself they wanted to put down everything in black and white. 
Many minute details which might better have been left to be 
settled by ordinary legislation, administrative action, usage or 
judicial decisions (assuming that the Courts would be helpful) 
were incorporated in the written Constitution. In this way its 
volume was deliberately made unwieldy. Reference may be made 
to the Directive Principles of State Policy', the provisions for 
Preventive Detention*, for the offices of the Attorney-General 
and Advocate-General*, for matters such as the appointment of 
judges of subordinate courts! and for some details in the 
Chapter on Finance, Property, Contracts and Suits etc.» The 
list is illustrative but not exhaustive. Some hotly criticised 
provisions of the Government of India Act, 1935, have been 
borrowed, e. g., the constitutional guarantee (albeit for ten 
years) of preferential employment in the Railways etc. given 
to the Anglo-Indians®. A student of politics is surprised to 
find so insignificant a matter as the question of the employ- 
ment of a community numbering around a lakh in a total 
Indian population of about 36 crores securing a place in 
so solemn a document as “The Constitution of India”. 


Thirdly, the recognition of conflicting demands of diverse 
elements resulted in an increase in the number of the provisions 
of “The Constitution of India”. In their anxiety to recognise 
as many peculiarities as possible and to satisfy as many 
sectional claims as were somehow considered to be consistent 
with national cohesion, the framers of “The Constitution 
of India? elaborated a perplexing number of provisions. 
Different classes of “States” with different grades of rights 
and powers’ were created. Apart from three classes of 
“States” with varying degrees of powers, “The Constitution” 
created a separate category of political units called “Territory”. 


1. Part IV. 2 Atty 22, 

3. Arts. 76, 165. 4. Arts. 233, 234. 

5. E.g., Arts. 287, 288. 6. Art. 336. i 
7. The distinction between States is going to be abolished. 
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Moreover, it demarcated “Scheduled Areas” in some States 
and “Tribal Areas” in one State (Assam). For all these 
categories, separate provisions were elaborately — made!. 
‘Then again, different privileges and concessions have been 
given to different sections *of the people—“Scheduled Castes”, 
“Scheduled Tribes” and Anglo-Indians. For this purpose 
‘also, separate provisions have been made?. Moreover, a 
serious attempt was made to satisfy different sentiments. 
As a result, we have two names for our country—India and 
Bharat? ; and, at least up to 1965, we have, in practice, 
two “official” languages—Hindi and English‘. 

With all its defects, however, “The Constitution of 
India” reflected the will of the people. It is nota gift of the 
British Parliament (like the Act of 1935), nor is it the gift of 
an individual or of any section of the people. It really proceeded 
from the combined will of the people of India as expressed 
through their representatives. “We, the people of India,” 


states the Preamble, “....., adopt, enact and give to ourselves 
this Constitution. 


Another point to be noted is that the representatives of 
the people in the Constituent Assembly were not delegates of 
any such entities as “States”. The resolution to adopt “The 
Constitution” (26 November 1949) was passed by the C 
tuent Assembly composed of representatives 
of India as a whole.® 


onsti- 
of the people 


It may be argued that this Constituent Assembly derived 
its authority, from the legal point of view, from a British 
Statute, i. e., the Indian Independence Act, 1947, 
from the people of India. There is 
contention ; but so far as the framin 
concerned, the British Parli 


some force in this 
g of the Constitution was 
ament played no part at all and 


1. Fifth ang Sixth Schedules, 2. Part XVI. 


3. Art. 1 (1), Art. 343. 


5. Cf. The Preamb e to the Irish Constitution : The Most Holy 
Trinity from whom etc. Asa contrast, see the Preamble to the rican 
y ; > t America 


» Cf. Art. 1 of the Swiss Constitution : “the Pe 
the twenty-two sovereign Cantons” etc, Spee {fit Bovis: 


i 
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the Constituent Assembly formally and unequivocally claimed 
to act as the mouthpiece of the people. Moreover, the 
Indian Independence Act, 1947, authorised our Constituent 
Assembly to repeal any Act of the British Parliament, including 
the Indian Independence Act itself! and that Act was actually 
repealed by “The Constitution of India’. 


Besides “The Constitution of India”, Statutes, Ordinances, 
Rules, Regulations, Orders, etc. are elements of the law of 
our Constitution. Statutes are enacted by Central and State 
Legislatures. A few Rules and Orders may be made by those 
Legislatures, but most of the Rules and Orders and different 
varieties of Ordinances and Regulations are made by the 
Central and State Executives. Those Statutes, Rules, Orders, etc. 
which are based on the provisions of “The Constitution of 
India” form a part of the law of our Constitution. 


STATUTES AND ORDINANCES 


“The Constitution of India? was bound to leave to 
Parliament, and even to the Legislatures of the States, the 
task of making detailed arrangements for certain constitutional 
matters. Thus, for example, the exact number of seats 
in the House of the People to be filled up by each 
State in accordance with its population, the delimitation of 
territorial constituencies in the States and other incidental 
matters in connection with the elections to the House of 
the People, all questions of representation of the “Territories” 
and the Part B “Tribal Areas” of Assam in the House of the 
People, the delimitation of constituencies, the exact number 
Of seats and other incidental matters in connection with 
elections to the Legislative Assemblies of States, are determined 
by Acts of Parliament®. The Legislatures of the States also have 
Some functions in connection with constitutional matters. They 
must, for example, make provision by law for the vacation by a 
person who is chosen a member of both Houses of the Legisla- 


1. Indian Independence Act, 2. Art. 395. 
Section 6 (2). 3. Arts. 81, 82, 170. 
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ture of the State (if, of course, the Legislature is bicameral) 
of his seat in one House or the other. 


In many matters, Parliament can, if it thinks fit, HENS 
provisions by Statutes, e. g., in the matter of citizenship®. 
In some specific matters, the Legislature of a State can make 
provisions by law—e.g., in the matter of a quorum to 
constitute a meeting of a House of the Legislature.* Again 
Parliament can, by ordinary Statutes, alter some specified 
provisions of “The Constitution of India” and, even in cases 
in which such alterations may result practically in constitu- 
tional amendments no special procedure required for what 
is technically called amendment shall be necessary. For 
example, Parliament can, if certain conditions are fulfilled, 
provide by ordinary Statutes for the formation of new States 
or for the alteration of areas, boundaries or names of existing 
States!. Even the Legislature of a State may play a part in the 
making of some specified changes in the provisions of “The 
Constitution of India” by Parliament. For example, the 
Legislative Assembly of a State having a bicameral Legislature 
can pass a resolution by a prescribed majority for the abolition 
of the Legislative Council and thus request Parliament to 
abolish that Legislative Council by an ordinary Act of 
Parliament. Moreover, if a State is affected by a Bill 
be introduced in Parliament providing for the formation of 
a new State or the alteration of areas, 
of existing States, the views of 
Legislatures of such State or States 


ascertained by the President before 
troduction®, 


boundaries or names 
the Legislature or 
concerned must be 
he recommends its in- 


Lastly, we may mention another species of Statutes that 
have a bearing on public administration. The whole field of 


local self-government is covered by relevant Statutes passed by 


the State Legislature concerned. In States the institutions 


1. Art, 190 (1). 2. Art. 11. 
3. Art. 189 (3), 4. Art. 3. 
5. Art. 169, 


6. Art. 3. 
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of local self-government are organised by and worked according 
to the Act or Acts of the Legislature concerned. 


The President and the Governors have been vested with 
the power of promulgating Ordinances in certain circumstances 
and under certain conditions!. Ordinances may cover the same 
grounds as Statutes and may, . therefore, deal with matters 
affecting the Constitution. 


RULES, REGULATIONS, ORDERS, ETC. 

Each House of Parliament may make “Rules” for regulating 
its procedure and the conduct of its business®. The President 
is empowered to determine certain constitutional matters 
by “Rules” framed by himself. Thus, he makes “Rules” 
regarding transaction of, and allocation among Ministers of, 
the business of the Government of India, regarding authenti- 
cation of orders etc. made and executed in the name of 
the President, regarding dual membership of Parliament and 
a State Legislature and many other matters in accordance with 
“The Constitution of India’. He can make “Regulations” 
regarding conditions of service of members of the Union and 
Joint Public Service Commissions.* Again, he can make 
“Regulations for the peace and good government” of the 
Union. Territories. As regards “Orders” we may refer, for 
example, to the fact that the President may (after consultation 
with, or with the concurrence of, as the case may be, the 
Government of Jammu and Kashmir) determine by “Order” 
the constitutional relations of the State of Jammu and 
Kashmir with the Union of India®. 

Along with “The Constitution of India”, all the factors 
Mentioned above—Statutes, Ordinances, Rules, Regulations, 
Orders, etc.—form what is known as the law of the Indian 


Constitution. 


1. Arts. 123, 213. 2, Arts. 118 (1). 

3. Arts. 77, 101 (2). 4, Art. 318. 

5. Art. 243 (2). 

6. Art, 370. Also see “Orders” 
Sth Schedule. 


under Arts. 341, 342 and Paragraph 6, 
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JUDICIAL DECISIONS 


The Judges may be called upon to interpret any of the 
elements of the law of the Constitution mentioned above and the 
particular interpretation the J udiciary puts upon any particular 
provision of a law of the Constitution shall have force until 
some other interpretation is put upon it by the Judiciary itself 
at a later date or the Legislature concerned amends the relevant 
Provision’. A judicial decision becomes a part of the law of 
the Constitution because an interpretation made by the Judiciary 
has a binding force and it may very often happen that in 
course of interpretation the Judiciary may create what 
are, in effect, new constitutional laws. 

USAGES AND CONVENTIONS 


A written Constitution is more or less rigid. It cannot be 
easily amended. But society is dynamic and the constitutional 
provisions enacted in a particular year cannot possibly meet 
the requirements of all situations in the future. Changes must, 
therefore, be introduced from time to time. In all countries 
having written and rigid Constitutions these changes are 
generally brought about by judicial interpretations and' extra- 

* legal conventions. Judicial interpretations and conventions 
make rigid Constitutions workable through adaptation to altered 
circumstances. The fact that the Constitution is a written one 
does not preclude or prevent the possibility of growth. The 
classical example of a written Constitution is that of the U.S.A. 
But in the constitutional system of the Uni 
with not a few usages and conventions?, In fact, usages and 


Conventions can never be avoided or ignored in a living and 
growing constitutional system. 


ted States we meet 


Usages and conventions are all extra-legal customs. The 
and convention is one of degree 
only. A particular practice is a “usage” till it gathers 


d with a view to eliminating inconyeni 
sd v e venient 
acquisition of Zamindaries, 


0 ; e House of 
n which they are elected, 
vernment, 10th Edn., p 45. 
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momentum and, aftera lapse of time, settles down into a 
stereotyped mode of action and thus becomes a “convention”. 
A “convention” thus is nothing but.a long-established “usage” 
or practice. A particular practice becomes a “usage and a 
particular “usage” continuing in force for a considerable 
length of time hardens into a “convention”. Evidently, both 
these categories—“usage” and “‘convention”—are customary 
Practices, but they differ in the matter of the period of time 
for which the custom has been in force. 


The next point to be noted is that though conventions 
cannot directly go against law, they may affect the actual 
Working of law, and, sometimes, they may make permissive 
law a dead letter. Very often they supplement the pro- 
visions of law. The difference between law and convention 
is obvious : conventions have no legal compulsion. No conven- 
tion is cognisable by a court of law. No convention is 
enforceable through judicial decision. Conventions exist only 
by sufferance. There is no legal sanction behind them. 
But they have a political sanction so that an established 
convention cannot be easily ignored or violated. Some con- 
proceed from the law of the Constitution. 
Indeed, there are two classes of conventions. Some of 
them become a necessary adjunct of the law of the Constitu- 
tion while others are quite independent conventions. A 
Convention that is associated with the law of the Constitution 
develops in order that some particular provisions of the law 
of the Constitution can operate smoothly and effectively. 
Of course, even such a convention is not legally binding ; 
but it is generally obeyed. Conventions, other than those 
belonging to this category, have a lesser force, but they too 
have some political significance. i 

Though “The Constitution of India” 1s an elaborate written 
document and though its framers tried thein bet to ekeen 
Provisions for a great many matters, still in our constitutional 
System there is ample scope for the growth of conventions. 
i mE ., the law of disallowance of State laws by the Governor-General 
n Canada is a dead letter. 


ventions, again, 
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Thus, for example, the convention of a Cabinet form of 
government of the British type will necessarily develop out of 
the law of our Constitution. The law of the Constitution 
provides that there shall be a Council of Ministers with the 
Prime Minister at the head to aid and advise the President in 
the exercise of his functions, that the Ministers constituting 
the Council of Ministers shail be appointed by the President 
who can also dismiss any Minister he likes, and, yet; that 
the Council of Ministers shall be collectively responsible to 
the House of the People!. These provisions of law can be 
properly adjusted and effectively operated only if the following 
conventions are allowed to grow : (1) The President will appoint 
as Prime Minister the leader of the party or coalition of parties 
that is backed by a clear majority in the House of the People ; 
(2) the President will never dismiss a Prime Minister and he 
will never take it upon himself to dismiss, without the Prime 
Minister’s advice, any of the other Ministers ; and (3) except 
when no advice of responsible Ministers is available, the 
President will be guided by Ministerial advice. In short, 
Articles 74 and 75 of “The Constitution of India” would 
inevitably give rise to a series of conventions leading to what 
is known as the Cabinet form of government, as opposed to 
the Presidential form. A similar development of Cabinet 
government in the States also is a necessary convention. 


As regards conventions of the other type we may refer, for 
example, to the usage of forming an inner circle (Cabinet) in 
the Council of Ministers at the Centre as well as in the States. 
Again, if the practice of Appointing the Governor of a 
State in accordance with the views and opinions of the 
Cabinet of the State concerned grows and develops, it will be 
an aid to the necessary convention of Cabinet government in the 
States. Sucha convention is not, of course, as necessary as 
that of Cabinet government, but it has certainly a great 


importance from the Standpoint of autonomy of the consti- 
tuent units, i. e., States, 


1. Arts. 74 (1), 75 (D, 75 (2), 75 (3), 
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From the above discussion it is clear that though the 
Indian Constitution is based mainly on written law and parti- 
cularly on the document known as “The Constitution of India”, 
the law ofthe Constitution itself permits—indeed necessitates 
—the growth of usages and conventions. 


CHAPTER | 
THE PREAMBLE 


The Preamble to an Act explains certain facts which 
require explanation before the provisions contained in 
the Act can be properly understood. It is, in a sense, a key 
to the understanding of the Act. In case of any ambiguity in 
the Act the Preamble may be consulted as to the real meaning 
of the legislative provision concerned. “If any doubt arises 
from the terms employed by the Legislature, it has always 
been held a safe means of collecting the intention....-. to have 


recourse to the Preamble.....- which is a ‘key to open the 
mind of the makers of the Act and the mischiefs which they 


intended to redress’.”” But the Preamble cannot either restrict 
or extend the provision when the language and the object 
and scope of the Act are clear. * 


As usual, the Preamble to the In 
a recital of the objects and policy of its framers. 


dian Constitution contains 


SOVEREIGNTY 
The Preamble declares that India is a “Sovereign Democratic 


Republic” deriving its powers from the people. The Objectives 
Resolution of the Constituent Assembly contained the word 
“Independent” before the word “Sovereign”. Later on, 
however, the word “Independent” was dropped. The Preamble 
does not buttress the word “Sovereign” with the word 


ih, "Maxwell, Interpretation of Statutes, pp. 37, 39, 
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“Independent”. This does not indicate any change in idea 
about the constitutional status of India. Sovereignty implies 
complete independence and the word “Independent” was 
removed simply to avoid tautology. It may be argued that 
the word “Democratic” used before the word “Republic” is 
also redundant and that if the word “Independent” is omitted 
on the ground of superfluity the word “Democratic” should 
not have been used. But, as” will be shown later, the word 
“Democratic” is not superfluous ; it has some significance 
when it is used before the word “Republic”. As regards the 
word “Independent” it is, of course, used in addition to 
the word “Sovereign” in the Irish Constitution’. But that 
is because the. framers of the Irish Constitution, being rather 
over-zealous in regard to the issue of independence, wanted 
to be quite categorical even if tautology was involved. Perhaps 
our own Constituent Assembly, in the first flush of freedom, 
adopted the terminology of the Irish Constitution in this matter 
asin many others. But the fact remains that it was bad 


drafting and it was good that the term “Independent” was 
dropped. 


Nevertheless, doubts arose in the minds of many people. 
They missed the word “Independent” in the Preamble and 


their doubts grew stronger. when India was declared to bea 
. member of the Commonwealth of Nations. 


These doubts, however, are not well-grounded. Sovereignty 
signifies complete, unadulterated independence. So, the word 
“Independent” would have been an absolutely useless addition 
to the word “Sovereign” used in the Preamble to our Constitution. 
As regards India’s membership of the Commonwealth of 
Nations it is to be categorically pointed out that this does not 
affect her independence or Sovereignty. It is the outcome of 
an extra-constitutional inter-Goyernmental agreement. “The 
Constitution of India” nowhere provides that India shall 
be a member of the Commonwealth of Nations. The agreement, 
‘again, is not a treaty, nor does it prescribe any time-limit, 


1. Article 5 of the Irish Constitution, 
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India can, therefore, secede from the Commonwealth 
whenever she chooses. Membership is quite voluntary. Such 
membership, moreover, does not entail any dependence in 
regard to any internal or foreign issue. In the Commonwealth of 
Nations, all members are absolutely equal in status. Again, India 
is a Republic and does not owe any allegiance to the British 
Crown. She recognises the British monarch only as the “Head 
—a purely symbolic “Head” with no 
functions at all in regard to India. In official language, the 
British Government rarely uses the term “British”! before 
the term “Commonwealth.” This term was dropped in deference 
to Indian sentiments. It is thus quite clear that membership 
of the Commonwealth of Nations does not affect India’s status 
as a fully independent country. 

e United Nations as well. This 
membership also does not involve any subordination, and, as 
in the case of the Commonwealth, India can leave the U. N. 
Whenever the Government of India elects to do so. Member- 
ship of the U. N., being voluntary. is not derogatory to the 


Sovereignty of India. 


of the Commonwealth” 


India is a member of th 


a question may rightly be asked. 
N. is understandable : the U. N. 


includes almost all the States of the world and is the most 
Tepresentative international organisation. But what is the 
use or justification of India’s membership of a small group 
of States headed (though symbolically) by the British 
Monarch ? Why should we create an opportunity for scoffers 
to say sarcastically, “India is a Royal Republic” ? 

e in favour of India’s membership of the 
m some concrete advantages : 
defence forces and for securing 
etc.; secondly, preferential 
thirdly, preferential recog- 
the U. K. and her 


In spite of all these facts, 
India’s membership of the U. 


Those who ar 
Commonwealth of Nations clai 
First, facilities for training out 
War equipment and munitions, 
treatment in commercial matters ; 
nition of Indian citizens’ status in 


l. Sir Winston Churchill sometimes used the term, 
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colonies’. As against these advantages may be considered 
the views of the critics who point to certain definite dis- 
advantages and handicaps. First, our sentiments are rudely 
shocked. Fora people freed from British thraldom after a 
long and bitter struggle, the spectacle of the Union Jack flutter- 
ing on Parliament House on the occasion of the British Queen’s 
birthday or on the Secretariat Buildings on the occasion of 
the British Queen’s Coronation may not be pleasing to the 
eyes. Secondly, in commercial and financial matters India is, 
to her own disadvantage, tied to the apronstrings of the old 
and worn out United Kingdom. India’s continued member- 
ship of the Sterling Bloc certainly entails many obligations 
even in normal times. These obligations hamper the appli- 
cation of the principle of selling in the dearest and buying in 
the cheapest market. In critical times, as Iran’s experience 
with her sterling resources in the Bank of England shows, 
financial pressure exerted by Great Britain may create un- 
foreseen difficulties for us. It is difficult to weigh these advant- 
ages and disadvantages accurately and prepare a convincing 
balance sheet. 


Despite these arguments and counter arguments, India is 
everywhere recognised asa sovereign State. Sovereignty of 
India is located in the people of India as a whole. 


The Preamble to the Constitution categorically declares 
that it is the people of India who constitute India into a 
Sovereign Republic. Sovereignty thus is not the grant of 
any external or superior authority ; it is assumed by the 
people themselves through their internal strength and resolution. 


Sovereignty of India stands in no way divided. The people 
of India do not share this Sovereignty with the “States” or 
“The Constitution of India”, for every such unit or instru- 
ment is a creature of the people themselves and none of 
the units or instruments created by the people can claim any 


_l. Eg.. Indian Citizens do n 
ae Tieni again, an Indi 
in England. ence, subject to the i i 
citizen reinsa eee aia requirements of residence etc. an Indian 
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sovereignty independent of the people's authority. Itis the 
people of India in whom sovereignty is indivisibly and 
inalienably vested. 


DEMOCRACY AND REPUBLICANISM : 

According to the Preamble, India is a “Democratic 
Republic”. Politically. India is a democracy because the 
entire political system is based on adult suffrage! and the 
Parliamentary form of Government prevails at the Centre as 
well as in the States?. There are also constitutional provisions 
providing for legal, social and economic equality*. 

India isa Republic. A Republicdn Government “derives 
its power directly or indirectly from the great body of the 
people, and is administered by persons holding their offices 
during pleasure, for a limited period or during good behaviour’”. 
In our country the Head of the State is a President, elected 
(indirectly) by the people. Unlike the British people, we have 
no hereditary monarchy. In this respect, India differs, like 
France, the U. S. A. and the U. S. S. R., from the United 


Kingdom, headed by a monarch. 

As a democratic State, however, India, like France, the 
United States and the United Kingdom, differs from the 
U. S.S.R. Both India and the U.S. S. R. are Republics. 
There are elected Presidents and there is adult suffrage in 
Both these States. But there is avital difference. In the 
U.S. S. R., there cannot be more than one political party ; 
no purely political party other than the Communist Party 
can legally exist in Soviet Russia. Independent individuals 
and even politico-economic groups like co-operatives etc. can 
contest the elections but no political party as such, other than 
the Communist Party, can at all be formed to take part in 
elections and Governmental organisations. This is a form of 
dictatorship, the dictatorship of a party. But in India sucha 
tendency is definitely barred. In India, there may be as 
Many political parties as the people like to form. This is 
i 2. Arts. 75, 164. 


iL ee 
3. Rete 15, 16, 17, 18, 4. Madison, Federalist, No. XXXIX. 
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the most important (and, the real) distinction between a 
Dictatorship and a Democracy. India is a Democratic 
Republic whereas the U. S. S. R. is a Dictatorial Republic. 


To those who do not see this point of difference, the word 
“Democratic” is irrelevant. A Republic must be democratic, 
they say. They know that a Democracy may bea Republic 
or Constitutional Monarchy (as in the U. K.), that all Demo- 
cracies, therefore, are not Republics. But they assert that 
all Republics are Democratic. This view is not justified by 
facts. The U.S.S.R. is a Republic, but many people will 
refuse to call it Democracy. Many people will point 
out that because more than one political party cannot 
contest the elections in Soviet Russia, there is no organised 
Opposition, no chance of a change in the party-character of 
the Governmental organisation. These people would, there- 
fore, use the term “Dictatorship” in connection with the form 
of Government in Soviet Russia ; and, in our Opinion, they 
are not wrong. It is in order to avoid any development in 
India on the lines of the system prevailing in Soviet Russia 
that the Preamble to our Constitution specifically asserts that 
India is a “Democratic” Republic. The word “Democratic”, 
therefore, has a definite Significance ; it is not at all super- 


fluous. As a Democratic State India resembles the United 
Kingdom rather than Soviet Russia. 


In this “Democratic Republic” of India, the Parliamentary 
form of Government, as distinguished from the Presidential 
form, has been provided for. The heads of the autonomous 
units (the States) and the head of the Union of India are 
expected to be guided by the aid and advice of their Councils 
of Ministers, responsible to the Lower House of the appro- 
priate Legislature. In this respect, India, 
England, differs from the U 


of the Presidential form of 


like France or 
nited States, the classical home 
government. 
JUSTICE, LIBERTY, EQUALITY, FRATERNITY 

In framing the Constitu 


tion the object of the Constituent 
Assembly was “to secure to 


all...citizens” of India (1) social, 
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economic and political justice, (2) liberty of thought, expression, 
-belief, faith and worship, (3) equality of status and of 
‘opportunity, and also to promote the ideal of- “fraternity 
assuring the dignity of the individual and the unity of the 
Nation”. Various concrete -provisions were accordingly 
inserted in the enacting part of the Constitution:* : 


CHAPTER ll 
TERRITORY 


India or Bharat is a “Union of States”.2 In the Constitu- 
tion as originally enacted there were three classes of “States” 
specified respectively in Parts A, B and C of the First Schedule. 
In June, 1956, the number of Part A, Part B and Part C 


States were 10, 8 and 9 respectively. 
Part A States : (1) Andhra, (2) Assam, (3) Bihar, (4) Bombay, 

(5) Madhya Pradesh, (6) Madras, (7) Orissa, (8) Punjab, 
(9) Uttar Pradesh, (10) West Bengal. 
Part B States : (1) Hyderabad, (2) Jammu and Kashmir, 
(5) Patiala and East Punjab 


(3) Madhya Bharat, (4) Mysore, 
States Union (PEPSU), (6) Rajasthan, (1) Saurashtra; 


(8) Travancore-Cochin. 

Part C States : (1) Ajmer, (2) Bhopal, (3) Coorg, (4) Delhi, 
(5) Himachal Pradesh, (6) Kutch, (7) Manipur, (8) Tripura, 
(9) Vindhya Pradesh. 

Thr Sega juueioals Art, 154 TOO ene Se 
Economic justice : Art. 38, 39, Ao. GS 
Political justice : Art, 16,38, 276 Cte 
iberty : Art. 19, 21, 23- . 
eel : Art. 14,15,16 17, 18, 326 ete. 
raternity : Art. 17, 51 ete see i i 
ih 2. Art. 1 i The term “State” in this context diers nce a 
Eterm State” in Political Science. g $ : 
tate pa Ar a. in the present context a State is a non: sovereign 
Unit of a federation, 


2 
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The territory of India also comprises areas other than the 
territories of the “States”. Within the territory of India are 
included, apart from the territories of the “States”, the 
territory of the “Union Territories”, and any other territories 
‘that may be “acquired”! (e. g. Pondichery, Mahe etc, which 
have already been “acquired” from France). 


It is thus clear that India contains not only the territories of 
the “States” but also two types of other “territories” that have 
not been given the status of State-units of the federation. 
For the sake of convenience, it is better to signify each item 
of those territories of India that are not comprised within any 
State simply as a “Territory”. A “Territory” is not a unit of 
the Indian federation but is included in the territory of India. 
Thus the “Union Territories’ (e. g., Delhi) do not constitute 
‘a proper federal unit, but they form a distinct part of the 
territory of India. Similar would be the case with such other 
territories as may be acquired by India but neither merged 
in any existing “State” or “States” nor constituted into any new 
“State” or “States”, 


A similar system prevails in the U. S. A. where there are 
States and non-State Territories?. The federation of the 
U. S. A. was at first composed of 13 States; but the 
National Government even then owned some ‘Territories’ 
and later acquired some other ‘Territories’. Subsequently, 
the U.S. Congress admitted so many new States that the 
number of States has now risen to 48. Among the States 
admitted by the Congress some (but not all) were Territories 
or parts of Territories belonging originally to the National 
Government. A Territory or a part of a Territory was raised 


to the status of Statehood and then admitted into the federation 
as an autonomous unit. 


1. Art. 1 (2), 
2. Inthe U.S. (and also in India) Territories are the Possessions of the 
Central set-up. The Ongress Owns not only Territories but also 


Dependencies and Special Jurisdictions. ‘The Constitution of India” does 
Not indicate any such category as Dependency or Special Jurisdiction. India 
has a protectorate—Sikkim ; but its status is based on a political arrange- 
ment which is outside the Scope of the Constitution. f 
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This may happen also in India. “Parliament may by law 
admit into the Union, or establish new States on such terms 
and conditions as it thinks fit’. As in the U.S. A., “Terri- 
tories” may be promoted to Statehood and, moreover, units, 
directly recognised as “States” may be admitted into the Union, 


The Indian Parliament has some powers, not possessed by 
the U. S. Congress. As is well known, no action of the 
U. S. Congress can affect the territorial integrity of any 
existing State unless, of course, the State concerned gives its 
voluntary consent. In India, however, Parliament can make 
such provisions by law as may affect the territory of any 
existing State; in this matter, though the Legislature of a State 
that may be affected would be consulted, its views would not 
necessarily have any binding effect. 


The Indian “Parliament may by law form a new State by 
separation of territory from any State* or by uniting two or 
more States or parts of States or by uniting any territory toa 
part of any State”. Parliament may also, by law, increase the 
area of any State or diminish the area of any State; or alter 
the boundaries of any State’; or alter the name of any State. But 
no Bill for any such purpose shall be introduced in either House 
of Parliament except on the recommendation of the President 
and unless, where the proposal contained in the Bill affects the 
boundaries of any State or States or the name or names 
of any State or States, the views of the Legislature of the State 
or, as the case may be, of each of the States both with respect 
to the proposal to introduce the Bill and with respect to the 
provisions thereof have been ascertained by the President®. 


1. Art. 2. 


2. Thus a new State—Andhra—was formed by separation of territory 
from Madras. 


3. Art.3, The new State of Madhya Pradesh will be formed by 
uniting four States—Madhya Pradesh, Madhya Bharat, Vindhya Pradesh 
and Bhopal. 

4. By the Andhra State Act, the area of Mysore has been increased, the 
area of Madras has been diminished and the boundaries of both Mysore 
and Madras have been altered, - 

5. Art. 3, z 
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This procedure implies three stages. At the first stage, the 
President will ascertain the views of the State Legislature or 
Legislatures concerned, although except in the case of Jammu 
and Kashmir! he is riot bound to accept those views. 
At the “second stage, “the President will “recommend” 
the : introduction of the necessary legislative measure in 
Parliament. This means, in effect, that such Bills can be 
moved only by Ministers, and private members have no 
initiative in this matter, At the third stage, the Bill, if 
passed by Parliament, will come to the President for his assent. 
This special procedure is applicable only to those cases where 
the boundaries or names of States are concerned. 


An Act of Parliament containing provisions for the 
admission [into the ‘Union, or establishment of, any new 
State, or for the formation of a new State by any of the 
methods mentioned above, or simply for the alteration of 
names or areas and/or boundaries of existing States, shall 
contain such provisions for the amendment of the First 
Schedule .and the Fourth Schedule as may be necessary to give 
effect to the provisions of the Act ; and, moreover, such an 
Act of Parliament may also contain such supplemental, inci- 
dental, and consequential _ provisions (including provisions as 
fo. representation in. Parliament and in the Legislature or 
Legislatures of the State or States affected by such law) as 
Parliament may deem necessary. No such Act of Parliament 
shall be deemed to be an amendment of the Constitution for 
the purposes of Article 368, which provides for a special 
procedure for passing any amendment of the Constitution. 


Parliament has exclusive jurisdiction i 
into treaties and agreements 
implementing of treaties, 
foreign countries”? ` 


n respect of “entering 
with foreign countries and 
agreements and conventions with 
If implementation of treaties requires 


A. Under The Constitution (Application to Jammu and Kashmir) Order, 
4954, a Bill providing for any such change can be introduced in Parliament 
only if the consent of the Government of that State has been obtained, 

2. Seventh Schedule, List 1, item 14. ` 


CITIZENSHIP i 2i 


alteration of State boundaries, the right of State’ Eegislafire 
to be consulted should remain unaffected. ; 


If a Bill providing for the alteration of the area and/or 
boundary of a State (e.g. West Bengal) in order to give 
effect to a treaty with any other country or an international 
agreement (e. g. any agreement with Pakistan ‘for the exchange 
of enclaves) is to be introduced in Parliament, the President, 
it appears, is bound to ascertain the views of the 
Legislature or Legislatures of the State or States affected by the 


proposed transaction’. 


CHAPTER IlI 
CITIZENSHIP 


In India there is.no dual citizenship of the American type. 
Citizenship is a Union subject? ; no State can, therefore, have 
a separate law on the subject or create a citizenship of its own. 

In the U.S. A., States can have separate laws: of 
citizenship though no such law can debar a citizen of the 
United States from the citizenship of the State in which he 
resides. Therefore, while every citizen of the United States 
must be deemed to bea citizen of the State in which he 
‘resides, every citizen of a State is not ipso facto a citizen 
of the United States. In India, however, there can be no 
such anomaly, for we have a single citizenship—the citizen- 
ship of India as a whole. 


CONSTITUTIONAL PROVISIONS 

The constitutional provisions regarding citizenship do not 
lay down the permanent law on the subject. As the Cons- 
titution was framed at a time when the country had not 


i A In this matter Art, 253 does not appear to supersede the proviso 
o Art 3. ë 


2. Seventh Schedule; List 1, item m a4 9 č 54 ete We, 
© Library E 

S.C.E R T., West tenga, b Aw be 7 
E R S 
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been able to settle down after partition, certain transitory 
provisions regarding citizenship were framed. These were 
applicable only to the state of things prevailing “at the 
commencement of the Constitution”, i.e., on 26 January 
1950. And Parliament was given full authority to frame 
a permanent law of citizenship later on. 


At the commencement of the Constitution, every person 
was a citizen of India if he fulfilled two conditions : (i) 
domicile, (ii) birth of self or of either of the parents in 
the territory of India, or, ordinary residence in the territory 
of India at least since January 1945, Every person who had 
his domicile in the territory of India and (a) who was 
born in the territory of India, or (b) either of whose 
Parents was born in the territory of India, or (c) who had 
been ordinarily resident in the territory of India for not less 
than five years immediately preceding the commencement of 


the Constitution, was, at the commencement of the Constitution, 
a citizen of Indiat. 


Domicile signifies primarily a person’s desire to make a 
Country his homeland. It has no inva 
particular period of actual residence. 
whole life abroad ; 


tiable reference to any 
A person may pass his 
still, he may have his domicile in India. 
In legal terminology, domicile means only intention to Stay, 
and any such intention may not necessarily be attended with” 
actual stay. A person is said to be “ordinarily resident” 
in a country if he is physically present in the country for 


the major part of the period specified, though he may be 
absent for temporary periods. 


migrated to India from Pakistan 
on or before 26 July 1949, 


those who fulfilled two conditions 
were, at the commencement of the Constitution, deemed to be 


Person who “is” a citizen and 


deemed to be” a citizen is not clear, 
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citizens of India. The first condition was that the migrant 
himself or either of his parents or any of his grandparents 
must have been born in undivided India (India as defined in 
the Government of India Act, 1935, as originally enacted). 
The second condition was that (i) in the case where the 
person concerned had migrated before 19 July 1948, he 
must have ordinarily resided in the territory of India since 
the date of his migration, or, (ii) in the case where the person 
concerned migrated on or after 19 July 1948, he must have 
registered himself as a citizen of India. In case of registration 
the applicant for citizenship must have been resident in the 
territory of India for at least six months immediately preced- 
ing the date of his application. Thus no person who had 
migrated to India from Pakistan after 26 July 1949 (though 
before 26 January 1950) could be “deemed to be” a citizen 
of India at the commencement of the Constitution’. 


With the exception. of one specified section among them, 
persons who had, after 1 March 1947, migrated from the 
territory of India to the territory now included in Pakistan 
could not be deemed to be citizens of India, even though any of 
them put forward any claim by reference to any of the provisions 
of Art. 5 or of Art. 6. The group excepted consists of persons 
who, after having migrated after 1 March 1947 from the territory 
of India to the territory now included in Pakistan; had returned 
to the territory of India before 26 July 1949, under a permit for 
resettlement or permanent return issued by or under the authority 
of any law. A person belonging to the excepted category would 
be “deemed to be” a citizen of India at “the commencement of 
the Constitution” if he had been duly registered as a citizen of 
India and if he had been residing in India for at least six months 
immediately before he applied for such registration”. 


Art. 8 makes it possible for a particular class of persons 


of Indian origin residing outside India to be “deemed to be” 


Citizens of India. A person who or either of whose parents 
or any of whose grandparents was born in undivided India 


1. Art. 6. 2. Art 7. 
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(which included the territory now comprised within Pakistan) 
and who is ordinarily residing in a. country outside India and 
Pakistan, is “deemed to be” a citizen of India if he has been 
registered as a citizen of India by the diplomatic or consular re- 
Ppresentative of India in the country where he is for the time being 
residing on an application made by him therefor to such diplo- 
matic or consular Tepresentative, whether before or after the com- 
mencement of the Constitution, in the prescribed form and manner. 


~~ Article 9 provides that if a Person voluntarily acquires the 
citizenship of a “foreign State” he cannot be a citizen of India 
under Art. 5 or “deemed to be” a citizen of India by virtue 
of Art. 6.'or Art. 8: An interesting point to be noted in this 
Connection is that the expression “foreign State” has a 
technical Meaning in our Constitution. A “foreign State” is 
not any and every State other than India. The proviso to 
clause 3 of Art.'367 empowers the President, subject to the 
Provisions. of any-Act of Parliament, to declare by order any 
State. not to be a “foreign State 
Specified in the Order. At present, there is no Act of Parliament in 
this respect. By.an Order! issued on-23 June 1950 a large number 


“foreign States” for any 
ong others, the members 


© bar to a person being, 
citizen of India as well as of 
ealth of Nations. The existing 
t a person from being, or being 
zen of India even if he is a citizen of 
Pakistan as well. of course, the: citizenship law of Pakistan 
may not allow one who is a citizen ‘of India to bea citizen of 
Pakistan as well. Again, the existing law. in India does not 
Prevent a “British subject” (practically, a Citizen of U. K, 


Or its colonies)? from being, at the same time, a-citizen of India. 
1. The Constitution (Declaration ag to Foreign States) Order, 1950, 


enn ape subject, pos British law, can call himself a Common- 
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The British law! also allows double citizenship in case. of 
Indians. In England and her colonies a person can, by British 
law, enjoy the rights of British citizenship even if he is a citizen 
of India. So, as U. K. is not at presenta “foreign State” for 
the purposes of our Constitution, a person can easily be a 
Citizen of both India and the United Kingdom. 

Article 10 provides that subject to the provisions of any law 
that may be made by Parliament (under Article 11), every 
Person who is, or is “deemed to be”, a citizen of India under 
the above-mentioned provisions shall continue to be a citizen. 


CITIZENSHIP BILL, 1955 


Parliament has been given the power to make any provision 
with respect to the acquisition and termination of citizenship 
and all the other matters relating to citizenship.* It seems 
that Parliament can even terminate the citizenship of any of 
those who are now citizens or “deemed to be” citizens by virtue 
of some Articles of the Constitution (Art. 5-10). It can also 
Prescribe new qualifications for the acquisition of citizenship. : 


The Citizenship Bill considered by Parliament in 1955 provides 
for the acquisition of citizenship after “the commencement of 
the Constitution” by (i) birth, (ii) descent, (iii) registration, and 
(iv) naturalization. a 

Under the Bill every person born in India, .on or after 26 
January 1950 will be a citizen of India by birth., But he shall 
Not be a citizen of India if his father possesses such immunity 
from suits and legal processes - as is accorded to an envoy of a 
foreign sovereign Power accredited to the President of India 
and is not a citizen of India or his father is an enemy alien 
and the birth occurs in a place then underenemy occupation: 


A person born aboard a registere 
an unregistered ship or aircraft of the 
Country shall be deemed to have been born in the place i 


d ship or aircraft or aboard 
Government of any 
n which 


1949, and the India (Consequential 


The Briti Tatio! lity Act, u 
Gane coord itish Parliament. 


ie 
Provisions) Act, 1949, passed by the Br j 
2. Art. 11; Seventh Schedule, List 1, item 17. 
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the ship or aircraft concerned was registered or, as the case 
may be, in that country. 


A person born outside India on or after 26 January 1950 
shall be a citizen of India by descent if his father is a citizen of 
India at the time of his birth. 


Five categories of persons are eligible for citizenship by 
registration. They are: (i) persons of Indian origin who are 
ordinarily resident in India and have been so resident for one 
year immediately before making an application for registr- 
ation’ ; (ii) persons of Indian origin who are ordinarily resident 
in any country or place outside undivided India? ; (iii) women 
who are, or have been, married to citizens of India; (iv) 
minor children of persons who are citizens of India; and (v) 
citizens of Commonwealth countries and Ireland of full age and 
capacity, either ordinarily resident in India and so resident for 
one year immediately before making an application for registra- 
tion, or in service under a Government in India. (A person 
is deemed to be of Indian origin if he, or either of his parents, or 
any of his grandparents, was born in undivided India.) Persons 
who are already citizens by virtue of the . Constitution or any 


other provision of the Bill will not, of course, have ro 
apply for registration. 


Qualifications are also laid down for acquiring citizenship 
by naturalization for citizens of foreign countries outside the 
Commonwealth. The Bill ensures that citizenship rights are 
reciprocal by clearly providing that a person seeking naturali- 
zation is -not a citizen of any country where Indian citizens 
are prevented by law or practice from becoming citizens by 
naturalization. The major qualifications are that the applicant 

d in India or been in the service of a Govern- 
ment in India or partly the one and partly the other, in the 
twelve months immediately preceding the date of application, 
and that for four out of the Seven years before that he had either 


1.: This category will Cover displaced persons from Pakis 
at ¢ tan who have 
not become citizens of India by or under the provisions of Articles 6 and 7. 
2. This provision corresponds to Article 8, 


FUNDAMENTAL RIGHTS 27 


tesided in India or was the servant ofa Government in this 
Country. All orany of these conditions can be waived if, in 
the opinion of the Central Government, the applicant has 
rendered distinguished service to the cause of science, philo- 
Sophy, art, literature, or human progress. 

The Bill also provides for renunciation and termination of 
Citizenship. These provisions are designed to avoid dual 
citizenship to a certain extent. Provision is made for the 
renunciation of citizenship in cases where a person is also a 
citizen of another country, and for automatic termination of 
citizenship of a person who voluntarily acquires citizenship of 
another country. There is, however, no proposal for a person 
to renounce foreign citizenship as a condition for retaining 
Indian citizenship. ` 

The Central Government may deprive a citizen by registra- 
tion or naturalization of his citizenship. Among the reasons 
laid down are fraud in obtaining registration, disloyalty to thè 
Government, and assistance to an enemy in war. 


CHAPTER IV 
FUNDAMENTAL RIGHTS 


PROTECTION OF RIGHTS i 

In the matter of a Declaration of Human Rights, embodied 
in one form or another in almost every wriften Consti- 
tution of recent times, ` the Constituent Assembly of India 
was confronted with a dilemma. The problem was one of 
Teconciling legislative supremacy with judicial supremacy in 
Tespect of the fundamental rights to be enumerated in the 
Constitution. When rights are specified in a constitutional 
document, one of the three alternative ‘methods may be 


adopted.! The Constitution may— i i 
1 See Constitutional Precedents (published by the Constituent’ Assembly 
Of India), 3rd Series, 1st Edn., pp- 11-22. ; i 
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(i) 'allow-all the rights, defined by it, to be enforced 
by the ordinary courts, 


or, (ii) “set out the rights merely as moral precepts 
for the authorities concerned and bar the jurisdiction of 
the ordinary courts either expressly or by implication”, 

or, (iii) allow some rights to be enforced in the ordinary 
courts and keep the rest out of their purview. 


If the first alternative is adopted, there is an obvious 
risk: There is no knowing how broadly or narrowly the 
courts might interpret the constitutional provisions in this 
connection. The courts might, indeed, nullify the intentions 
of the Legislature and arrogate to themselves a dispropor- 
tionate power of veto over legislation. In general, courts 
are known to be conservative and inclined towards the 
status quo. To leave it to the courts to enforce rights may 
have the following consequences :— 


(i) The Legislature not being in a position to know 
what view the courts will take of a particular enactment, 
the process of legislation will become difficult. 

(ii) There will be a vast mass of litigation about the 
validity of laws and the same law that was held valid at 
one time may be held invalid at another or vice versa. The 
law will, therefore, become uncertain. + 


(iii) The courts, manned by an irremoyable Judiciary, 

not so sensitive. to public needs in the social or economic 
‘sphere as ‘the representatives of a periodically | elected legis- 
lative body, will, ` in effect, have a veto on legislation exercis- 
able at any time and at the instance of any litigant. 
, On the. other hand, if the second alternative is accepted, 
there is the obvious disadvantage: that the. rights enumerated 
may become , mere . pious wishes , -and mone of these may 
have. any.: effect at, all. In. the absence of effective, guaran- 
tees in the form of enforcement . through. the Judiciary, . the 
People, have, in these circumstances, no means of protec- 
tion against a tyrannical Legislature, , 


Rights are based on natural powers, 
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If, however, the third alternative is adopted, the problem 
may, to some extert, be solved; for, in this way, -a-balance 
may be struck between full judicial review: and full ‘egista- 
tive control. i ins 

Having considered the complexity of the problem, thè 
Constituent Assembly of India adopted the third alternative 
and brought about a compromise between the extremes of 
judicial supremacy in respect of all rights on the one hand 
and legislative supremacy in respect of all rights on the other. 


The Constituent Assembly: decided that ‘it would. be 
better to specify, onthe lines: of the ‘Trish “Constitution, 
two classes of rights—one. enforceable and the other not 
enforceable by the courts of law: ‘As, a-result, “The Constitu- 
tion of- India? enumerates two broad species of rights— 
Fundamental Rights and Rights embodied in the Directive 
Principles of State Policy. Fundamental Rights have been 
made cognisable but Directive Principles non-cognisable;;, by 


courts of law. 


TWO CATEGORIES OF RIGHTS j 
: In this connection, we may discuss the theoretical basis 
on which the division of rights into two categories was made. 

Fundamental Rights are those natural powers which the 
people have reserved to themselves while delegating | other 
natural powers at the time of organising civil society. - Delega- 
tion of many a natural power to some agencies and institutions 
created by the people is a necessary consequence of the process 
of forming the State. Moreover, even the powers that are 
retairiéd have to be hedged in with restrictions for the sake 
of social “and political: cohesion. The natural powers (with 
proper restrictions) : which are retained by thé people are 
transformed into ‘rights’ through social recognition indicated by 
their enumeration in the -Constitution. The powers become 
rights, When these powers are called rights, the existence of 
but the fact is that the Fundamental 


Society is admitted ; r 
existing: . before, the 


formation of ciyil society. These’ rights are called’ ‘fundamental’ 
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because these are the basic rights of mankind. These are 
inherent in the people. These are what may be called people’s 
natural rights, i.e., natural powers converted into rights 
through social recognition. Fundamental Rights, thus, are the 


basic, inherent, natural rights of mankind. As Shastri, J. 
aptly remarks : 


“There can-be no doubt the people of India have,...... in 
delegating to the Legislature, the Executive and the Judiciary 
their respective powers in the Constitution, reserved to them- 
selves certain fundamental rights, so-called, I apprehend, 


because they have been retained by the people and made 
paramount to the delegated powers...” 


For example, we may refer to such rights as freedom of 
speech, freedom to form associations, etc. These rights are 
natural powers and can be fully realised ina state of nature. 
No positive action of any social institution is required for the 
realisation of these powers? When the State is organised, 
however, these powers cannot be fully retained ; they can 
be retained only ina restricted form. Inthe form in which 
these are retained these become natural rights. Some powers, 


again, are not retained at all; they are delegated to social 
institutions. - 


By the expression “Fundamental Rights” we understand 
these and other natural rights that are retained 
On the other hand, some rights are not ‘natural’ 
are not powers. 


by the people. 
atall. They 
They are not antecedent to, but the conse- 
quence of, the formation of civil Society. Strictly speaking, 
they are not fundamental because they are not natural, they are 
not inherent in- man. These tights demand some positive 


action of organised society and cannot, therefore, exist-in the 
form of ‘powers’ in a pre-civil state of nature, 


For example, we may refer to the right to education or the 
tight to relief in cases of unemployment, old age. 


, Sickness, 


te Spaga v. State of Madras (1950). 
- On the contrary, the exerci E i 
non-ințezference on the Part agen these Powers requires some sort of 
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disablement, ete. Obviously, ina state of nature, there can be 
no institution for the fulfilment of these demands. These 
rights grow only in an established society. By no stretch of 
imagination can these rights be called natural or fundamental. 
It is under the Directive Principles of State Policy . that 
rights of this class have been enumerated. A 


The difference between Fundamental Rights. and -Rights 
embodied in the Directive Principles of State Policy may be 
brought out as follows : 


(i) Fundamental Rights originate from natural powers but 
the rights covered by the Directive Principles do not flow from 
natural powers. Though both Fundamental Rights and 
Directive Principles assume the existence of organised society, 
Fundamental Rights are based mainly on pre-existing powers 
whereas the Directive Principles are not based on any, pre- 
existing powers. 

(ii) Generally speaking, Fundamental Rights require that 
the State shall “‘abstain from prejudicial action” whereas 
Directive Principles require that the State is expected to take 
“positive action’. Naturally, therefore, while Fundamental 
Rights point to the importance of the State’s non-interference 
with the individual’s own sphere of activity, the Directive 
Principles point to the necessity of an expansion of the State’s 
sphere of activity for the promotion of social welfare through 
corrective or constructive measures. 


(iii) Fundamental Rights are justiciable, but Directive 
Principles are not cognisable by courts of law. So Fundamental 
Rights have a definite constitutional guarantee whereas Directive 
Principles are not at all obligatory upon the organs of the State. 
If, at any time, a law made in pursuance of a Directive Princi- 
ple comes in conflict with a Fundamental Right, such a law, 
when it is impugned in a court of law, will be declared invalid. 
The fact that the said law is in conformity with a Directive 
Principle would not serve to make it a good law. The fact that 


1. See Constitutional Precedents, 3rd Series, p. 21, 


) 
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it violates a Fundamental Right would at once make ita bad 
law. i : 


(iv) By and large, the Fundamental Rights point to the 
-ideals of liberty and equality and the Directive Principles point 
to the ideals of justice and fraternity mentioned in the Preamble 
to our Constitution. f 


“CATEGORIES OF FUNDAMENTAL RIGHTS 


The Constitution enumerates seven categories of Fun- 
damental Rights :—(1) Right to Equality; (2) Right to 
Freedom; (3) Right against Exploitation; (4) Right to 
‘Freedom of Religion ; (5) Cultural and Educational Rights ; 
-(6) Right to Property; and (7) Right to Constitutional 
‘Remedies. 

“The Fundamental Rights guaranteed in the Constitution 
supersede all laws. Any law inconsistent with any Funda- 
mental Right shall, to the extent of such inconsistency, be 
void. In the present context, law includes any Act, Ordinance, 
“Order, bye-law, rule, regulation, notification, custom or usage 
‘having in the territory of India the force of law.! 


. The word “State” has been given a very wide definition 
än the chapter on Fundamental Rights. It “includes the 
Government and Parliament of India and the Government 
and the Legislature of each of the States and all Local or 
‘other authorities within the territory of India or under the 
control of the Government of India.”? This wide definition 
‘extends the scope of the Fundamental Rights. 
RIGHT TO EQUALITY 

Art. 14 provides that “the, State shall not deny to any 
„person equality before the law or the equal protection of 
the laws within the territory of India.” 
. <u Both’. the expressions’ “equality before the law”. and “equal 
‘protection of the laws’. mean, in practice, absence of arbitrary 
‘discrimination in any of the laws. The distinction supposed 


1. Art. 13, 2, . Art. 12, 
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to exist between these two expressions—that equal protec- 
tion of the laws implies some positive action of the State 
while equality before the law has no such implication—- 
does not, in reality, hold good. As a matter of fact, 
“equality before the law” signifies in England exactly what 
“equal protection of the laws” signifies in the U.S.A. Still, to 
remove any possibility of misgivings arising out of any subtle 
theoretical distinction, the Constituent Assembly used both the 
British and the American expressions indicating the same idea. 
In effect, therefore, the right guaranteed by Art. 14 means 
that no law made by the “State” shall make any arbitrary 
discrimination between “persons,” whether citizens, aliens or 
others, living in India. As the term “State” includes Govern- 
ments, Legislatures, local or other authorities, the term “law” 
in this connection certainly includes any Act, Ordinance, 
Order, bye-law, etc. If any Act, Ordinance, Order, or rule 
etc. is felt to have any discriminatory effect, the aggrieved 
person may sue the “State” in the appropriate court of law. 
If the court decides that it is discriminatory, it will be void. 
Art. 14 bars arbitrary discrimination by law made by 
the “State”, but not arbitrary discrimination by the action of 
other persons or bodies. The “State” will not deny equality, 
but when individuals or bodies not comprised within the term 
“State” deny equality, the Judiciary cannot interfere by 
virtue of Art. 14. Thus, if a landlord announces that he 
will not let out his house to anybody other than a Christian, 
Art. 14 cannot be invoked against any such announcement. 
It is only if the “State” issues a notification to the same 
effect that an aggrieved person can possibly get the noti- 
fication declared void. There is no doubt that the land- 
lord’s announcement isa clear case of arbitrary discrimina- 
tion on the ground of religion’. But here the action of an 
individual and not- any law made by the “State? makes the 
discrimination, and Art. 14 applies only in cases of dis- 
crimination by any law made by the “State”. i 


1. That there is arbitrary discrimination in this case is implied by Art, 
15 which enumerates some tests of arbitrary discrimination, 


3 
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_ Secondly, every sort of discrimination is not forbidden: 
only arbitrary discrimination is unconstitutional. Discrimina- 
tion on reasonable grounds by reasonable grouping and classi- 
fication shall not be unconstitutional. A  multi-millionaire 
cannot claim that a higher rate of income-tax applied in 
his case violates his right to equality before the law. The 
classification envisaged in progressive taxation is likely to be 
held reasonable, and, hence, there is no arbitrary discrimi- 
nation here. Equality before the law or equal protection 
of the laws implies the absence,. not of all types of dis- 
crimination, but of arbitrary, unreasonable types of discrimi- 
nation. Discrimination by reasonable classification is not 
inconsistent with the Fundamental Right of equality before 
the law or equal protection of the laws. 


The question whether a particular basis of discriminatory 
classification is reasonable or arbitrary shall always be decided 
by the Judiciary. Herein lies an area of uncertainty and a 
possibility of prolonged litigation, for judicial decisions have 
been found to vary in an astonishing degree. On the point 
of reasonableness of classification there has been difference 
of opinion between judges of the same court, between 
two courts of the same country, between the highest court 
in one country and that in another, and between the highest 
court (or any other court) in a country at one time and 
the very same court in the very same country at another 
time—and that over exactly the same facts and circumstances. 


So, the issue whether a particular basis of discrimination 

been reasonable or arbitrary can never be decided 
with any degree of certainty. This element of uncertainty 
makes the right to equality a little vague. The possibility 
of litigation is obvious: when anything may be declared to 
be unreasonable, a person who is affected by a law will, 
if he can afford, certainly take his chance in a court of law. 


has 


1. Reference may be made to the conflicting judgments of the Patna 
High Court and the Nagpur High Court in the cases arising over land 
reforms legislation and als i i 


Precedents, 3rd series, pp. 11-12, 16-18, 
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Lastly, within the territory of India, arbitrary discrimi- 
nation between persons in general—persons of any nationality 
whatsoever—is prohibited. The “State” shall not deny to any 
person—whether he is a citizen or an alien or a Stateless 
person—equality before the law within the territory of India. 
The right to equality is, therefore, not meant for citizens only. 


The above analysis will make it clear why there are 
some other provisions in the Constitution in relation to the 
Fundamental Right to equality. The Constituent Assembly 
realised that there were some deficiencies in the provision 
contained in Art. 14. First, Art. 14 does not apply to those 
cases in which objectionable discrimination is made not by the 
“State”, but by private persons or institutions. Secondly, in the 
absence of some provisions in addition to the equal protection 
Article, the courts might declare as reasonable some discrimina- 
tory classification, considered by the Constituent Assembly to 
be essentially undesirable, and, on the other hand, the courts 
might declare as unreasonable some other discriminatory 
classification, considered by the Constituent Assembly to be 
desirable. In order to remove these two deficiencies the Consti- 
tuent Assembly supplemented the equal protection Article by 
some other provisions and thus made the Fundamental 
Right to equality more comprehensive and more precise. 


Thus, discrimination by private individuals or bodies as well 
as the “State” is forbidden by clause (2) of Art. 15 which pro- 
vides as follows ; “No citizen shall, on grounds only of religion, 
race, caste, sex, place of birth or any of them, be subject to 
any disability, liability, restriction or condition with regard to 
(a) access to shops, public restaurants, hotels and places of 
public entertainment; or (b) the use of wells, tanks, bathing 
ghats, roads, and places of public resort maintained wholly 
or partly out of State funds or dedicated to the use of the 
general public”. j 

There is no definite bar to private persons or institutions 
imposing restrictions (i) on non-citizens with regard to anything 
on any ground, (ii) on citizens with regard to (a) and (b) above, 
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ifthe primary ground for discrimination is anything other 
than religion, race, etc., (iii) on citizens with regard to 
anything other than (a) and (b) on any ground, provided there 
is no relevant law to the contrary passed under Art. 17 under 
which untouchability is forbidden. 


Art. 17 provides : “Untouchability is abolished and its 
practice in any form is forbidden. The enforcement of any 
disability arising out of ‘untouchability’ shall be an offence 
punishable in accordance with law.” Under Art. 35 it is 
Parliament and not the Legislature of a State that has power, 


notwithstanding anything in the Constitution, to make laws 
in ‘this behalf. 


Art. 18 seeks to remove artificial distinctions by provid- 
ing for abolition of titles: “No title, not being a military or 
academic distinction, shall be conferred by the State.” So 
far as titles conferred by “foreign States” are concerned, 
no citizen of India can accept them, and no alien who 
holds any office of profit or trust under the State (in India) 
can accept them without the consent of the President. 
Moreover, no person holding any office of profit or trust 
under the State shall, without the consent of the President, 


accept any present, emolument or office of any kind from 
or under any “foreign State”, 


While no citizen of India—whether he is a public servant 
or not—can accept any title from any “foreign State”, 
a citizen of India who is not a public servant can accept 
any present, emolument or office of any kind from or 
under any “foreign State”, No public servant, citizen or 
alien can accept such presents etc. without the consent of 
the President. Public Servants who are not eyen citizens 
of India cannot accept any title from a “foreign State”? 
without the consent of the President. Aliens or Stateless 
persons, not being public servants in India, can accept titles, 
and presents etc. from any “foreign State’, But if aliens 
or Stateless persons, who are public Servants in India, 
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intend to accept titles or -presents etc.,they must secure the 
previous consent of the President. 

An intriguing situation has been created by the appro- 
priate authority’s order! which declares that the Common- 
wealth countries are not “foreign States”. As explained 
earlier, the United Kingdom, among other States, is not a 
“foreign State? at present. So, there is no bar to an Indian 
citizen accepting a title from the Queen of the United 
Kingdom. i i 

The Constituent Assembly was not sure if some grounds . 
of discrimination, considered by it to be essentially unreason- 
able, would always be considered by the Judiciary also to 
be unreasonable. Judges may have varied moods. Rightly 
or wrongly, again, judges are often alleged to be reactionary, 
or, at best, conservative in outlook. So, to leave to judicial 
determination the question of reasonableness of classification 
in some vitally important matters of a progressive character 
might not only result in decisions of conflicting, nature but 
also hinder our social progress. So, if the Constituent 
Assembly , had failed to specify some clearly unreasonable 
grounds of discriminatory classification, equality in some 
highly desirable spheres might not have been ensured. 
Bearing this in mind, the Constituent Assembly laid down 
certain provisions indicating that, whatever might be the 
judicial decision based on the equal protection Article, 
certain grounds of discriminatory classification by the “State” 
must always be adjudged as unreasonable. These provisions 
are analysed below. 

“The State shall not discriminate against any citizen on 
grounds only of religion, race, caste, sex, place of birth or 
any -of them?.” 

In ‘this broad provision, discrimination by the “State” 
alone is barred. Again, this Article in itself does not 
prevent discrimination against non-citizens. Non-citizens, of 


1. Constitution (Declaration as to Foreign States) Order, 1950. ° 
2. Art. 15 (1). 
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course, are protected by Art. 14. But even if the “State” 
discriminates against an alien on the ground only of place 
of birth etc., such discrimination may be held valid by the 
courts, for the courts would, in this case, be free to apply 
their own tests of reasonableness. Then, again, discrimina- 
tion by the “State” is barred only if the primary ground of 
classification is religion, etc.; but, if any of these grounds 
is purely incidental and the essential ground is anything 
other than religion, etc., and if the essential ground is 
adjudged reasonable, then, in our Constitution, there is no 
bar to discrimination. 


Now, in spite of the general prohibition of discrimina- 
tion on grounds only of religion, race, caste, sex, etc. 
provision is made for the special—even though discriminatory 
on any of these grounds—protection of the weak and the 
backward. Thus, it is provided thatthe constitutional 
prohibition of discrimination on grounds only of religion, 
race, caste, sex, place of birth or any of them shall not 
prevent the State from making any special provision for 
women and children It is also provided that ,nothing in 
Art. 15 or in Art. 29 (2) (which forbids discrimination, 
in respect of admission into any educational institution 
maintained by the “State” or receiving aid out of State funds, 
on grounds only of religion, race, caste, language or any 
of them) “shall prevent the State from making any special 
provision for the advancement of any socially and educa- 
tionally backward -classes of citizens or for the Scheduled 
Castes and the Scheduled Tribes”. In other words, discri- 


mination in favour of persons belonging to any of these 
categories is permissible, 


Art. 16 provides for the equality of opportunity for all 
citizens in matters relating to employment or appointment 
to any office under the “State”. Discrimination on grounds 
only of religion, race, caste, sex, descent, place of birth, 
residence or any of them is forbidden. But ‘equality of 


1. Art. 15 (3). 
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opportunity does not mean that no academic or other 
qualification shall be demanded for employment. Equality 
of opportunity means, as Art. 16 (clause 2) amplifies, that 
no citizen shall, on grounds only of religion, race, caste, 
sex, descent, place of birth, residence or any of them, be 
ineligible for, or discriminated against in respect of, any 
employment or office under the “State.” 


Exceptions to this general prohibition are provided by 
clauses (3), (4) and (5) of Art. 16. Thus, for appointment 
under a State Government or under any local or other 
authority within it, a “residence” qualification may be 
prescribed'. Again, the “State” can reserve posts in favour of 
any backward class of citizens. Then, again, offices in con- 
nection with any religious or denominational institutions may 
be reserved for persons belonging to particular religions Or 
denominations. 

As regards discrimination by the “State” by means of con- 
ferment of titles, the Constitution lays down that on no 
ground, except two, shall the “State? make any discrimination 
among persons by way of conferring titles. No title, not 


„being a military or academic distinction, shall be conferred 


by the “State”. 
RIGHT TO FREEDOM 


Some forms of the right to freedom have been guaranteed 
in Art. 19; but each of these forms of the right has been 
circumscribed by the power of the “State” to impose “reason- 
able restrictions” on specified grounds. It is for the Judi- 
ciary to determine finally whether any particular restriction 
is “reasonable” or not. So, in the Jast resort the extent of 
every right to freedom is made dependent on the decision of 


1. Except in case of Jammu and Kashmir it is Parliament, and 
not a State Legislature, that is competent to prescribe any such qualifica- 
tion. Of course, laws in force made before the commencement of the 
Constitution shall operate till they are amended or repealed by Parliament. 
(See clause (b) of Art. 35.) 
me Recently, the President of India has instituted what issaid to be 
“Orders” and not “Titles”. 


40 A SURVEY OF THF INDIAN CONSTITUTION 


the Judiciary. When a case relating to a law alleged to 
have imposed restrictions on a right to freedom is brought 
before the appropriate court of law, it has first to decide 
whether the law in question has really imposed any res- 
triction at all and also whether the facts of the case in 
question involve a right specified in Art. 19, and, if its 
answer is in the affirmative, it has further to make its 
decision on two issues : Whether the law restricting the 
right has any relation to any of the “grounds” specified 
in the Constitution and whether the restriction imposed by 
the law is “reasonable”, Evidently, therefore, only judicial 
decisions will show whether the various forms of the right 
to freedom enumerated in Art. 19 have been reduced in practice 


to nullity or not. During emergencies, no tight conferred by 
Art. 19 shall have any validity?. 


Of the several rights to freedom enumerated in Art. 19, 
Some are related to similar rights guaranteed in some other 
Articles of the Constitution, but some have been enumerated 
in Art. 19 alone. The tights that are so related will be 
discussed later. Here we shall confine our attention to those 
forms of the right to freedom that 


have been guaranteed 
exclusively by Art. 19. 


(i) All citizens (but not non-citizens) have the tight to 
freedom of speech and expression. Freedom of the press and 
of publication is, among .other things, included in “freedom 
of expression”. 

But no law? made by the “State”. 
restrictions” on the exercise of this 
the security of the State, friendly. relations with “foreign 
States”, public order, decency or morality, or “in relation to 


contempt of court, defamation or incitement to an offence, 
Shall be void. 


» Imposing’ “reasonable 
right in the interest of 


1. Art. 358. 


_ 2, “Law” in Art. 19 Perhaps includes orders, 
under statutes and also executi xpressly made under any 
particular statute. j i 
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As the States in the Commonwealth of Nations are not 
“foreign States” at present, it is doubtful if any law im- 
posing even “reasonable restrictions” on freedom of speech. 
and publication only in the interest of “friendly relations” 
n such States as Pakistan, for example, would be considered 
valid. 


Teis to be noted that the “State? can by law impose 
restrictions on speech and publication on the ground of 
incitement to any kind of offence, violent or non-violent. 


(i) AIl citizens (but not non-citizens) have the right to 
assemble peaceably and without arms. But no law made 
by the “State” imposing “reasonable restrictions” on the free- 
dom even of a peaceful and unarmed assembly in the 
interests of public order shall be void. 

(iii) All citizens (but not non-citizens) have the right to 
But no law made by the “State” 


form associations or unions. 
on this right in the 


imposing “reasonable restrictions” 
interest of public order or morality shall be void. 


ns) have the right to 


(iv) All citizens (but not non-citize 
y occupation, trade 


Practise any profession Or to carry on an 
or business, But no law made by the “State” imposing 
“reasonable restrictions” on this right in the interests of 
the general public shall be void. In particular, no law made 
by the “State” in relation to (a) the professional or technical 
qualifications necessary for practising any profession or 
Carrying on any occupation, trade, or business, or (b) the 
carrying on by the “State”, or by a corporation owned or 
controlled by the “State”, of any trade, business, industry 
or service, whether to the exclusion, complete or partial, 
Of citizens or otherwise, shall be void only on the ground 
that the law is inconsistent with the above-mentioned right. 


(v) All citizens (but not non-citizens) have the right to 
reside and settle in any part of the territory of India. But 


no law made by the “State” imposing “reasonable restrictions” 
On this right in the interests of the general public or for 
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the protection of the interests of any Scheduled Tribe shall 
be void. 


The right to reside and settle may logically be included in 
personal liberty ; for personal liberty means freedom in respect 
of the person, i. e., the body, and residing and settlement 
signify an action of the body. But according to some 
authors personal liberty refers exclusively to locomotion—and 
not settlement—of the body. These authors hold that freedom 
of movement (not rest) of the person is implied in personal 
liberty. To avoid controversy, we have not included this right 
in the category of personal liberty. 


Now we shall analyse the provisions of our Constitution 
relating to the right universally known as personal liberty. 
With the possibility of “reasonable restrictions”, personal liberty 
has been guaranteed by two separate Articles of the Constitu- 
tion: Art. 19 and Art. 21. Art. 19 provides that all citizens 
shall have the right to move freely throughout the territory of 
India. But no law imposing “reasonable restrictions” on the 
exercise of this right, either in the interests of the general public 
or for the protection of the interests of any Scheduled Tribe, 
shall be void. Again, Article 21 provides that no person shall 
be deprived of his personal. liberty except according to pro- 
cedure established by law. Though both these Articles refer 
to the same right, there is no duplication, for there are some 
differences between the relevant provisions of the two Articles. 
And one point of difference is clear: While Art. 19 confers 
the right on citizens alone, Art. 21 confers it on citizens 
and non-citizens alike. 


The Supreme Court’s interpretation! of the constitutional 
provisions relating to personal freedom may be summarised 
below : 


First, the insertion of the words “throughout the territory i 


of India” in Art. 19 (1) (d) signifies that every citizen has the 
right to move freely throughout the whole of India without any 


1. Gopalan v. State of Madras (1950). Khare v. State of Delhi (1950). 
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barrier imposed between one area and another area within the 
country. It signifies that a citizen’s movement shall not be 
restricted by inter-regional barriers. But Art. 21 guaran- 
tees freedom of movement in general. 

The right guaranteed in Art. 19, therefore, excludes any 
case in which the right to move freely is sought to be enforced 
against any barrier that is not clearly and definitely an inter- 
zonal barrier. In other words, when a citizen is imprisoned, 
he cannot argue that his right under Art. 19 has been restricted, 
for in this case no inter-zonal barrier has been placed. In such 
a case, the citizen’s right guaranteed by Art. 21, and not his 
right guaranteed by Art. 19, has been affected. Art. 21 
guarantees freedom of movement in general; but Art. 19 
guarantees the freedom of movement exclusively in those parti- 
cular cases in which the claim to move freely is put forward 
directly and specifically against some inter-zonal barrier. If 
the claim to move freely is put forward against any barrier 
other than an inter-zonal barrier, the right invoked is the right 
guaranteed not by Art. 19 but by Art. 21. 

Secondly, there is a difference between restriction (Art. 19) 
and deprivation (Art. 21). When a right is restricted, it is not 
totally extinguished ; but when a person is deprived of a right, 
the right of which he is deprived is totally destroyed. 

Thirdly, “procedure established by law? means nothing 
more than a procedural arrangement prescribed by any (just 
or unjust) law made by an appropriate law-making authority. 
So, when a right guaranteed by Art. 21 is violated, the 
Judiciary cannot be called upon to enquire whether the law 
under which the right has been violated goes against natural 
justice or the spirit of the Constitution etc. In such a case the 
court can only enquire whether the procedure laid down in the 
law has been duly observed by the Executive. 

It follows that when a complaint against a limitation on 
personal liberty comes before the Judiciary, it would first see 
whether the said limitation is clearly an inter-zonal restriction, 
and if it decides the question in the negative it will not enquire 
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into the reasonableness or otherwise of the limitation or the 
justice or otherwise of the law. 


The practical result of the Supreme Court’s interpreration 
is this. In cases of putting even acitizen behind the prison 
bars by way either of punitive detention or of preventive 
detention and also in cases of internment of even a citizen 
within a specified area, the provisions of Art. 19 would not 
at all apply. In such cases Art. 21 would apply. As the 
expression “procedure established by law” bars judicial review 
of the justice of the law, the personal liberty of a citizen, 
except in the much less Oppressive cases of externment, is 
at the mercy of the Legislature. In the vitally important 
case of detention without trial, a citizen cannot argue that 
there is no ground like “interests of the general public”, or 
the interests of any Scheduled Tribe, for making detention 
necessary, or that the restriction imposed is unreasonable, 
i.e., arbitrarily excessive. In any case of imprisonment or 
even of internment, the court will only enquire whether the 
procedure laid down in the law, by which a citizen has been 
restrained from the free exercise of his right to personal 
liberty, has been duly followed by the Executive. Where, 
then, can a citizen seek enforcement of his right to personal 
liberty when the law-making authority turns tyrannical ? 


Further protection against limitations on personal liberty 
is afforded by Art. 22 in certain specified cases. 


Except in two cases,! viz., where enemy aliens are involved 
or where a person is under preventive detention, no person 
(citizen or alien) who is arrested shall be detained in custody 
without being informed, as soon as may be, of the grounds 
for such arrest, nor shall he be denied the right to consult, 
and to be defended by, a legal practitioner of his choice, 
Moreover, except in the two cases mentioned above, every 
person.who is arrested and detained in custody. shall be 
produced before the nearest magistrate within a period of 
24 hours of such arrest excluding the time necessary for the 


1. Art. 22(3). 
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journey from the place of arrest to the court of the magistrate 
and no such person shall be detained in custody beyond 
the said period without the authority of a magistrate!. 


A law providing for the arrest and detention of an enemy 
alien need not provide for any of the elements of protection 
mentioned above. An enemy alien who is arrested and 
detained need not be supplied with information as to the 
grounds for his arrest; he need not be given any oppor- 
tunity of defence. He can be detained in custody for an 
indefinite period without being produced before a magistrate*. 


But when a person is arrested and detained under a law 
providing for preventive detention, he must be informed of 
the grounds for his detention without trial and must also 
be afforded an opportunity of making a representation in 
his defence—not, of course, in a court of law but to the 
appropriate authorities’. Again, a law providing for preven- 
tive detention must observe some other limitations imposed 
by the Constitution. 

Parliament may by law prescribe the circumstances under 
which, and the class or classes of cases in which, a person 
may be detained for a period longer than three months 
under any law providing for preventive detention without 
obtaining the opinion of any Advisory Board. 
ib may also by law prescribe the maximum period for 
which any person may in any class or classes of cases be 
detained under any law providing for preventive detention‘. 


When there is such an Act of Parliament, a person can 
be detained without trial for more than three months in 
accordance with the provisions of the Act of Parliament. 
When there is no Act of Parliament in this regard, a law 
providing for preventive detention cannot authorise the 
detention of a person for any longer period than three 


1. Art. 22(1), 22(2) 2. Art. 22(3). 
3. Art. 22(5). 


4. Parliament may also prescribe the procedure to be followed by an 
Advisory Board in an enquiry in a case placed before it (Art. 22-7c). 
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months unless an Advisory Board has reported in favour 
of detention.! For detention without trial for any period 
not exceeding three months, whether an Act of Parliament 
regarding preventive detention exists or not, no opinion of 
any Advisory Board is required.? 


But in every case of detention without trial the detenu (i) 
must be informed of the grounds for detention without 
trial, and (ii) must be afforded the earliest opportunity of 
making a representation against the order of detention. 
When any person is detained in pursuance of an order made 
under any law providing for preventive detention, the authority 
making the order shall, as soon as may be, communicate 
to such ‘person the grounds on which the order has been 
made and shall afford him the earliest opportunity of making 
a representation against the order. But the authority making 
any such order may refrain from disclosing ‘facts? which 
Such authority considers to be against public interest to 
disclose.® 


Thus, the protection against preventive detention of citizens 
and aliens, other than enemy aliens, is provided by judicial 
enquiry on the following points: (a) Has the law under 
which the detention order has been made been passed by 
a competent Legislature ? (b) Has the law under which the deten- 
tion order has been made followed the provisions of Art. 22 
asto the period of detention? (c) Have the ‘grounds’ for 
the detention order been duly communicated to the detenu ? 
(d) Has the detenu been afforded the earliest opportunity of 
making a representation against the order of detention ? 


If the court of law concludes that the answer to either (a) 
or (b) is in the negative, the law will be declared ultra vires of 
the Constitution and the detention order will be invalidated. 

The provision regarding the disclosure of “grounds” has 
been interpreted by the Judiciary as follows : 


1. The Advisory Board must consist of persons who are, or have been, 
or are qualified to be appointed as, Judges of High Court (Art, 22-4a), 

2. Art. 22(4), 22(7)(a), 22(7)(b). 

3. Art. 22(5), 22 (6). 
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(i) The “grounds” must be sufficient. Though some 
detailed evidences may be withheld from the detenu in what the 
detaining authority considers to be public interest, still, all the 
“grounds” on which the detaining authority came to the 
conclusion that the person concerned should be detained 
must be supplied. Of course, all the ‘facts’ need not be dis- 
closed in detail. -The detaining authority may withhold infor- 
mation about facts which the detaining authority itself considers 
to be against the public interest to disclose. 


(ii) The “grounds” must be clear and precise. 


(iii) Each of the “grounds” must be relevant. If any of 
the “grounds” supplied is irrelevant to the purpose of deten- 
tion the whole detention order would be invalidated even 
if all the other “grounds” supplied are quite relevant. 

(iv) There must be no bar against the disclosure of the 
“grounds” by the detenu to a court of law. 


As regards the opportunity for representation, the Judiciary 
has decided that for the purpose of adequate representation all 
the “grounds” must be supplied to the detenu, and the 
“grounds” must be clear and sufficient. 

As a result, ifina case it can be proved to the satisfac- 
tion of the Judiciary that all the “grounds” have not been 
supplied, or the “grounds” supplied are vague, or any of 
the “grounds” supplied is irrelevant, or there is any bar 
in the detention law against disclosure in the law courts 
of the “grounds” supplied to the detenu, or opportunity 
has not been given to the detenu for adequate representa- 
tion, the detention would be declared invalid. 


It is to be noted that our Constitution makes elaborate 
provisions for detention without trial. Parliament is empowered 
to pass laws on preventive detention for reasons connected 
with defence, foreign affairs, or the security of India.t 
Both Parliament and the Legislatures of States are empo- 
wered to pass laws on preventive detention for reasons 


1. Item 9, Union List, 
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connected with the security of a State, the maintenance 
of public order, or the maintenance of supplies and 
services essential to the community’. Then, there are the 
provisions of Art. 22 just explained. 


It is clear that in India, citizens (and non-citizens) can 
be detained without trial even in peace time. In demo- 
cratic countries like Britain, France or the U.S.A. this 
system of preventive detention in peace-time is unknown. 
Moreover, a provision for preventive detention is not 
specifically included in the constitutional document of any 
other country in the world except India. 


The protection of personal liberty against encroachment 
by preventive detention is not sufficiently strong. If, as the 
Supreme Court has decided, a case of preventive detention 
is beyond the scope of Art. 19, there is no protection 
against legislative despotism, and the only way in which 
the Judiciary can effectively intervene arises when the 
Judiciary is called upon to examine the “grounds” supplied 
by. the Executive and the opportunity of representation 
against the detention order. 


Another fundamental right included among the rights to 
freedom is the citizen’s right to acquire, hold and dispose 
of property”. We shall discuss this right in connection 
with the right to property. 


One of the rights to freedom refers to some elements 
of: protection in respect of conviction for offences, commit- 
ted by persons,- whether citizens or aliens. 


In a criminal case, no person can be convicted in a 
law court for an act which was not punishable by law at 
the time of the commission of the act. No ex post facto 
law—i.e., law with retrospective effect—shall be passed for 
the purpose of conviction of a person in a court of law. 
Moreover, no person shall be subjected to a penalty greater 
than that which might have been inflicted under the law 


1. Item 3, Concurrent List, 2. Art. 19(1)( iD; 
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in force at the time of the commission of the offence.* 
Of course, retroactive law providing for any punitive measure? 
other than conviction in a court of law is not prohibited. 


Again, in a criminal case, no person shall be put to double 
jeopardy. No person shall be prosecuted and punished for 
the same offence more than once. Of course, if in one 
prosecution an accused is not punished, he can be prose- 
cuted again. This provision is a bar against prosecution 
and punishment more than once for the same offence. 
Another point to be noted is that the word ‘prosecution’ 
signifies the application of this provision to the limited 
field of judicial trial only. If a person is punished by a 
departmental process he can be prosecuted in a court of 
law and punished again for the same offence. 

Then, again, in criminal cases, no person accused of any 
offence shall be compelled to be a witness against himself.* 
So a person accused of an offence cannot be compelled to 
make any statement that may be used against him in 
evidence. He can voluntarily make any statement, but he 
cannot be compelled to say anything. Now, evidence can 
be oral or written. The question whether private papers 
can be adduced as evidence is a knotty one. In the U.S.A. 
such papers cannot be produced as evidence. Self-incrimi- 
nating evidence is not allowed there even if it is not oral 
but written. In India, too, this practice should be followed. 
Whatever be the definition of evidence in the Indian Evidence 
Act, the Indian Supreme Court may adopt this liberal inter- 
pretation of the term ‘witness’ used in Art. 20 of our 
Constitution so that it may include documentary as well as 
oral evidence. The Evidence Act cannot and should not be 
resorted to in interpreting “The Constitution of India”. 


Another Fundamental Right included in the right to freedom 
is the right to life. No person—whether citizen or non-citizen 


1. Art, 20(1). 
2. For example, provision for departmental punishment. 
3. Art. 20(2). 4. Art. 20(3). 


4 
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—shall be deprived of his life except according to procedure 
established by law. Life or limb can be destroyed only 
according to procedure established by law!. 


We have already explained the significance of “procedure 
established by law”. It is clear that life is not at all inviolable. 
Life or limb is protected not against legislative encroachment 
but against any action of the Executive without the backing of a 
procedure prescribed by law. 


RIGHT AGAINST EXPLOITATION 


Traffic in human beings and ‘begar’ and other similar forms 
of forced labour are prohibited and any contravention of this 
provision is an offence punishable in accordance with law?. 
The power to make laws prescribing punishment for any 
offence in this respect has been conferred by the Constitution 
exclusively on Parliament. Notwithstanding anything in 
the Constitution, Parliament shall have, and the Legislature 
of a State shall not have, power to make laws prescribing 
punishment for those acts which are declared to be offences in 
the chapter on Fundamental Rights. Parliament shall, as soon 
as may be after the commencement of the Constitution, make 
laws for prescribing punishment for the acts declared to be 
offences in the said chapter of the Constitution’, 


Though forced labour is prohibited, the State can impose 
compulsory service for public purposes, but in imposing 
such service the State shall not make any discrimination on 
grounds only of religion, race, caste or class or any of them’, 
Since the State can impose compulsory service, it is under no 
obligation to pay any compensation. 


No child below the age of fourteen years shall be employed 
to work in any factory or mine or engaged in any other 
hazardous employment®. 


1. Art. 21. 2. Art. 23(1). 
3. Art. 35(a) (ii), 4. Art. 23(2). 
5. Art. 24, 
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RIGHT TO FREEDOM OF RELIGION 


Subject to public order, morality and health and to other 
provisions of the Constitution relating to Fundamental Rights, 
all persons are equally entitled to freedom of conscience and 
the right freely to profess, practise and propagate religion. No 
indecent, insanitary or normally criminal practice (e.g., Sati 
rite) would be protected by this provision of the Constitu- 
tion. The wearing and carrying of kirpans shall be deemed to 
be included in the profession of the Sikh religion. 


Nothing in the above provision guaranteeing freedom of 
conscience and free profession, practice and “propagation of 
religion shall affect the operation of any existing law, or prevent 
the State from making any law, (a) regulating or restricting any 
economic, financial, political or other secular activity which 
may be associated with religious practice; (b) providing for 
social welfare and reform, or the throwing open of Hindu 
religious institutions of a public character to all classes and 
sections of Hindus. In the present context, any reference to 
Hinduism must be construed as including a reference to 
Sikhism, Jainism and Buddhism!. - 


This provision of our Constitution seems to be rather 
discriminatory. There are classes and sections not only among 
Hindus but also among other religious communities and there 
is a crying need for social welfare and reform not only of 
Hindu religious institutions but also of other religious 
institutions®, There are, for example, Shias and Sunnis, 
Ahmediyas and non-Ahmediyas among the Muslims of 
India, and all Muslim religious institutions may not be beyond 
the scope of reform. It is difficult, therefore, to understand 
how the proclaimed secularism of the State can be maintained 
when only Hinduism is singled out for reform. The throwing 
Open of religious institutions is certainly not a secular activity. 


Subject to public order, morality and health, every religious 
denomination or any section thereof shall have the right (a) to 


1. Art. 25(1), 25(2),. >. 2. CR. Art. 44, 
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establish and maintain institutions for religious and charitable 
purposes; (b) to manage its own affairs in matters of 
religion; (c) to own and acquire movable and immovable 
property; and (d) to administer such property in accordance 
with law?. 


No person shall be compelled to pay any’ taxes, the proceeds 
of which are specifically appropriated in payment of expenses 
for the promotion or maintenance of any particular religion or 
religious denomination®. Thus, for example, a tax for the 
maintenance of the Somnath temple cannot be imposed on all 
persons. f 


No religious instruction shall be provided in any educational 
institution wholly maintained out of State funds. But this 
provision shall not apply to an educational institution which is 
administered by the State but has been established under any 
endowment or trust which requires that religious instruction 
shall be imparted in such institution. 


No person attending any educational institution recognised 
by the State or receiving aid out of State funds shall be required 
to take part in any religious instruction that may be imparted 
in such institution or to attend any religious worship that 
may be conducted in such institution, or in any premises 
attached thereto unless. such person, or, if such person is a 
minor, his guardian has given his consent thereto®. 


CULTURAL AND EDUCATIONAL RIGHTS 


Any section of the citizens residing in the territory of India 
or any part thereof having a distinct language, script or culture 
of its own shall have the right to conserve the samet. 


-All minorities, whether based on religion or language, 
shall have the right to establish and administer educational 
institutions of their choice. The State shall not, in granting 
aid to educational institutions, discriminate against any 


1. Ast. 26. 2. Art. 27. 
3. Art, 28, $ ? 4. Art. 29(1). 
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educational institution on the ground that it is under the 
management of a minority, whether based on religion or 
language’. 


No citizen shall be denied admission into any educa- 
tional institution maintained by the State or receiving aid 
out of State funds on grounds only of religion, race, caste, 
language or any of them’. It is clear that this provision 
of the Constitution bars denial of admission not only to 
minorities but also to majorities. Hence, if any institution, 
maintained or aided by the State, reserves any percentage 
of the seats for any linguistic, religious or racial group (engs 
Anglo-Indian or Chinese citizens of India), the Fundamen- 
tal Right of other citizens is definitely violated and such 
violation can possibly be remedied through courts of law. 
According to the provisions of Art. 15(4), however, nothing 
in the present provision shall prevent the State from making 
any special provision for the advancement of any socially 
and educationally backward classes of citizens or for the 
Scheduled Castes and the Scheduled Tribes. So, seats can 
be reserved for backward classes or for Scheduled Castes 
or Scheduled Tribes. But reservation of seats for citizens not 
belonging to any of these categories would be unconstitutional. 


RIGHT TO PROPERTY 


_ What is known in Political Science as the right to pro- 
perty has been guaranteed in Art. 19 and Arts. 31, 31(A) 
and 31(B). The Supreme Court has held that the main 
distinction between the provisions of Art. 19 and the other 
group of Articles is based on the distinction between ‘restric- 
tion’ and ‘deprivation’. When a citizen’s right to property 
is restricted Art. 19 applies; but when a citizen (or non- 
citizen) is deprived of his property Arts. 31 etc. apply. 


“The Constitution of India” provides that all citizens (not 
aliens or Stateless persons in India) shall have the right to 


> 


42. Art. 30(1), 30(2). 43, Art. 29(2). 
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acquire, hold and dispose of property,! but laws imposing 
“reasonable” restrictions on this right either in the interests of 
the general public or for the protection of the interests of any 
Scheduled Tribe shall be valid? 


Restriction on a citizen’s (or a non-citizen’s ) property 
may even amount to total deprivation, for the Constitution 
also indicates that any person (citizen or non-citizen) can 
be deprived of his property by the authority of law’. 


It is to be noted that minor restrictions may be imposed 
on property by way of taxation, enforcement of different 
sorts of building regulations, temporarily taking over the 
management of a business concern, limitation on transfer of 
land, etc. But restrictions may also take some drastic forms 
when the State destroys a property or acquires it for a 
public purpose. In such a case a person is really deprived 
of his property. When the State requisitions a person’s 
property, the restriction is less drastic; but the owner of 
the property is deprived, though temporarily, of his property. 


When a case alleging restriction of any form on a 
citizen’s property comes before a court, the court should 
enquire (i) whether or not the restriction imposed is reason- 
able, i. e., not excessive, and (ii) whether or not the res- 
triction has been imposed in the bona fide interest of the 
general public or for the bona fide protection of any Sche- 
duled Tribe’. If the court is Satisfied either that the restric- 
tion is unreasonable or that general public interest or any 
Scheduled Tribe’s interest is not Sought to be served by the 
restriction, it will at once invalidate the law imposing the 
restriction. Then, if in this case the restriction is consi- 
dered by the court to have deprived the citizen of his 


1. Art. 19 (1) (f). 
_ 2. Inthe case of Jammu and Kashmir “reasonable restriction” may be 
imposed for the “security” of the “State” as well. 

3.. Art. 31(1). 

4. In thecase of Jammu and Kashmir the word “ 


Construed as meaning what the appropriate Legisl 
Judiciary) deems reasonable. 


‘Teasonable” is to be 
ature (and not. the 
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property, the court will further review the restriction in thè 
light of the provisions of Arts. 31 etc. even if it is satis- 
fied that the restriction is reasonable and that general 
public interest or any Scheduled Tribe’s interest demands 
such a restriction. 

But when a case alleging any restriction—any sort of 
restriction even amounting to deprivation—on a non-citizen’s 
right to property comes to a court of law, the court will 
not at all enquire (a) whether or not the restriction has 
been reasonable, or (b) whether or not any general interest 
or any Scheduled Tribe’s interest has been sought to be served. 
If it is a case of restriction short of deprivation, no remedy by 
reference to any right to property lies. If it is a case of 
deprivation without requisition or acquisition, the court will 
only enquire whether the restriction order has been: issued 
on the basis of any law; if it is a case of requisition or 
acquisition, the court will enquire whether the provisions 
of Arts. 31 (2), 31 (A) etc. have been observed or not. As we 
have already said, Art. 19 does not apply in the cases of 
non-citizens. When a case alleging that a non-citizen has been 
deprived of his property comes before a court of law, the 
court will apply the relevant provisions of Articles 31, 31A 
and 31B. As we all know, deprivation may take any of 
the following forms : destruction, requisition or acquisition 
of the property. It seems that when an alien’s property 
is destroyed by the State, the court would only see if there 
is any law behind the State’s action and ` in this matter 
of total destruction of an alien’s property the court must 
accept the law passed by a competent law-making authority 
as good law even if, in its opinion, the law is unjust and 
unreasonable. In other cases of deprivation, Arts. 31(2) etc. 
would apply. 

It is clear, then, that a law to the effect that aliens 
must not acquire, hold and dispose of property in India 
may not be invalid. Strictly speaking, again, a law to the 
effect that the alien’s property shall be totally destroyed 
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(not acquired or requisitioned of) cannot perhaps be 
declared unconstitutional unless, of course, by applying the 
equal protection Article (Art. 14) of our Constitution such 
classification for discrimination between citizens and aliens 
is held to be arbitrary. 


Irrespective of the nationality of the owner, however, 
no property shall be compulsorily acquired or requisitioned 
(i) except for a public purpose, and (ii) except by authority of 
a law which provides for compensation for the property so 
acquired or requisitioned and either fixes the amount of the 
compensation or specifies the principle on which, and the 
manner in which the compensation is to be determined and 
given. And no such law shall be called in question in any 
court on the ground that the compensation provided by it is not 
adequate. No such law, as is referred to „here, made by 
the Legislature of a State shall have effect unless such law, 
having been reserved for the consideration of the President, 
has received his assent!. 


It is ‘clear, therefore, that a law providing for the 
requisition or acquisition of Property by the State must 
(i) point to some public purpose and (ii) provide for 
compensation. It is the Judiciary that will determine whether 
a particular object in view is a public purpose. or not, 
Anything may or may not be considered to be a public purpose. 
But the Constitution does not envisage judicial review of the 
amount of compensation, 


The right to Property has been substantially affected by 
Art. 31A which provides as follows :— 


No law providing for (a) the acquisition by the State of 
any estate or of any rights therein or for the extinguishment or 
modification of any such rights, or (b) the taking over of the 
management of any property by the State for a limited period 
either in the public interest or in order t 


© secure the proper 
management of the property, 


or (c) the amalgamation of two 


1. Art. 31(2), 31(3). This does not apply to Jammu and Kashmir, 
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or more Corporations either in the public interest or in order to 
secure the proper management of any of the Corporations, or 
(d) the extinguishment or modification of any rights of 
Managing agents, secretaries and treasurers, managing direc- 
tors, directors or managers of Corporations, or of any 
Voting rights of shareholders thereof, or (e) the extinguishment 
or modification of any rights accruing by virtue of any 
agreement, lease or license for the purpose of searching for, or 
Winning, any mineral or mineral oil, or the premature termina- 
tion or cancellation of any such agreement, lease or license, 
shall be deemed to be void on the ground that it is inconsistent 
With, or takes away or abridges any of the rights conferred by 
Article 14, Article 19 or Article 31. 

In other words, in the cases mentioned in (a), (b), (c), (d) 
and (e), the question of equality of treatment, of reasonableness 
of restriction, or of payment of compensation would not arise 
at all from the judicial point of view. Thus in a large number 
_ Of cases the courts are precluded from considering the validity 

of the laws providing for restrictions on property rights 
except on one ground only, viz., competence of the law- 
making authority. It is to be noted that a State law providing 
for matters mentioned in Articles 31 and 31A cannot have 
effect unless, being reserved for consideration of the President, 
has received his assent. Thus the Centre has been given over- 


riding authority in this matter. 


RIGHT TO CONSTITUTIONAL REMEDIES 

The right to move the Supreme Court by appropriate 
proceedings for the enforcement of the Fundamental Rights is 
guaranteed?. Rules as to the proceedings referred to here are 
made by the Supreme Court with the approval of the 
President?. 

The Supreme Court shall have power to issue directions or 
orders or writs , including writs in the nature of habeas corpus, 
mandamus, prohibition, quo warranto and certiorari, whichever 


1. Art. 32(1) 2. Art. 145(1) (C). 
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may be appropriate, for the enforcement of any of the Funda- 
mental Rights!. 


At the same time, every High Court also has within its own 
territorial jurisdiction power to issue to any person or 
authority, directions, orders or writs, including writs in the 
nature of habeas corpus, mandamus, prohibition, quo warranto and 
certiorari, or any of them, for the enforcement of any of the 
Fundamental Rights. Of course, in this matter the power 
conferred ona High Court is not in derogation of the power 
conferred on the Supreme Court to issue directions, orders or 
writs, 

The writ of Habeas Corpus (‘have his body’) is generally 
issued in the form of an order toa private person or public 
authority, alleged to have illegally or improperly detained a 
person, to produce in the court the body of the person detained 
in order that the court can determine the validity of such 
detention. Ifthe Supreme Court or High Court decides that 
the said person has been illegally or improperly detained, the 
court shall pass an order that the person so detained must be 
set at liberty. 


The writ of Mandamus (command) is issued in the form of 
acommand to any person holding any office in which he is 
required to perform duties of a public nature to do some 
particular thing which appertains to his office. 

The writ of Prohibition is issued to an inferior court or 
tribunal in the form of a direction in order to prevent it from 
doing something. This writ is issued. only to judicial or quasi- 
judicial authorities. 

The writ of Quo Warranto is issued to a person holding an 
office of a public nature to enquire into the validity of the said 
person’s claim to the office. Ifhis claimis found to be ill- 
founded he is removed from the office he has usurped, 


The writ of Certiorari (being certified) is issued to an inferior 
court of law or to a quasi-judicial tribunal asking it to send 


1. Art. 32(2). 2. Art. 226(1), 226(2). 
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the records of its proceedings in a case to the court that has 
issued the writ in order that the higher court can deal with the 
case properly. 

The Constitution has conferred powers on the Supreme 
Court and the High Courts to issue directions or orders or 
writs. Without prejudice to their powers in this regard, 
Parliament may by law empower any other court to exercise 
within the local limits of its jurisdiction any of the above 
mentioned powers to issue directions or orders or writs for 
the enforcement of any of the Fundamental Rights'. 


Except during an emergency proclaimed by the President the 
right to constitutional remedies cannot be suspended. Clause 4 
of Art. 32 provides that the right to constitutional remedies 
shall not be suspended except as otherwise provided for by “The 
Constitution of India” ; and,‘*The Constitution of India” provides 
that the right to constitutional remedies may be suspended 
only when a Proclamation of Emergency is in operation. 


Art. 359 provides as follows: Where a Proclamation of 
Emergency is in operation, the President may by order declare 
that the right to move any court for the enforcement of such 
of the Fundamental Rights as may be mentioned in the Order and 
all proceedings pending in any court for the enforcement of the 
rights so mentioned shall remain suspended for the period 
during which the Proclamation is in force or for such shorter 
period as may be specified in the Order. An Order made as 
aforesaid may extend to the whole or any part of the territory 
of India. Every such Order issued by the President shall, as 
soon as may be after it is made, be laid before each House 
of Parliament. 

Though the right to constitutional remedies cannot be 
suspended except during an Emergency, the Constitution 
provides for some restrictions on all or any of the Fundamental 
Rights when martial law is in force in any area.. Thus, Art. 34 
provides: Parliament may by law indemnify any person in the 


© E Art, 3263). 
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service of the Union or of a State or any other person in respect 
of any act done by him in connection with the maintenance or 
restoration of order in any area within the territory of India 
where martial law was in force or validate any sentence passed, 
punishment inflicted, forfeiture ordered or other act done 
under martial law in such area. 


It will be seen that certain rights have been conferred on 
citizens only, while certain other rights have been conferred on 
both citizens and non-citizens. Again, the rights may possibly 
be modified in the case of a specified group of persons. Art. 33 
provides: Parliament may by law determine to what extent 
any of the Fundamental Rights shall, in their application to the 
members of the Armed Forces or the Forces charged with the 
maintenance of public order, be restricted or abrogated so as to 
ensure the proper discharge of their duties and the maintenance 
of discipline among them. So, any of the Fundamental Rights 
can be restricted by Parliament by law in their application to 
the military forces or the’ police forces in India. 


Another point deserves notice. It must always be 
remembered that a mere declaration of Fundamental Rights 
does not ensure the enjoyment of those rights. It is true 
that in almost all written Constitutions such a declaration 
is incorporated. But in many such Constitutions the rights 
called fundamental therein are not at all justiciable. We 
may leave these Constitutions aside. But even in the countries 
where Fundamental Rights are justiciable, there isa wide gap 
between the written provisions for those rights and the 
actual enjoyment of those rights, for there are limitations 
the extent of which depends on judicial interpretation. In 
the countries (as in the United States) where the written 
Constitution is absolutely silent about any limitations, 
a goodly mumber of limitations are imposed in practice by 
judicial decisions through the well-known doctrine of the 
police power of the State, i.e., the inherent and supreme 
power of the State to ensure order, public health, public 
welfare etc. In some countries (as in India ) the limitations 
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are specified in the Constitution itself. In either case, the 
Fundamental Rights may be modified or even nullified. 
Indeed, a system of rights, consistent with the development 
of a well-ordered civil society, can exist only through the 
careful watch of the people and the progressive outlook 
of the Judiciary. 


CHAPTER V 
DIRECTIVE PRINCIPLES OF STATE POLICY 


“The Constitution of India” enumerates some ‘Directive 
Principles of State Policy”*. The rights indicated in these 
principles are not enforceable by courts of law. As the 
jurisdiction of the courts is categorically ousted, no issue 
between the Legislature and the Judiciary on the question 
of supremacy can arise here. The Legislatures can legally 
violate any of the rights promised to the citizens in the 
chapter on “Directive Principles”, for in the legal sense these 
“principles” have no binding force. The only pressure a 
“Directive Principle” may exert on the State is primarily 
moral and secondarily political. 


This is recognised by the Constitution in the statement 
that these principles are “fundamental in the governance of 
the country and it shall be the duty of the State to apply 
these principies in making laws”.? If this “duty” is 
ignored by any Government or Legislature, they will have 
to answer for this before the electorate at the next 
election. In this sense the “Directive Principles” have a 
political sanction behind them. 

The following is a summary of the “Directive Principles” : 


1. Inthis chapter the word “State” has the same meaning as in the 
chapter on Fundamental Rights. See p. 32. 
2. Art, 37, 3. Art. 38-51, 
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(1) The State shall strive to secure a just social order 
for the promotion of the welfare of the people. 


(2) The State shall organise village panchayats as units 
of self-government. 

(3) The State shall try to make effective provision for 
securing the right to work, to education and to public assistance 
in cases of undeserved want. 


(4) The State shall make provision for securing just 
and humane conditions of work and for maternity relief. 


(5) The State shall try to secure living wages and a 
decent standard of life for all workers. 

(6) The State shall endeavour to introduce a uniform 
code throughout the country. 

(7) The State shall endeavour to provide, not later than 
1960, for free and compulsory education for all children 
until they complete the age of 14 years. 


(8) The State shall promote the educational and 
economic interests of weaker classes, particularly Scheduled 
Castes and Scheduled Tribes. 


(9) The State shall try to raise the level of nutrition 
and improve public health. 


(10) The State shall try to organise agriculture and 
animal husbandry on modern and scientific lines. 


(11) The State shall protect monuments and places 
and objects of national importance. 


(12) The State shall endeavour to promote international 
peace and security, foster respect for international law and 
treaty obligations and encourage settlement of international 
disputes by arbitration, 


CHAPTER VI 
THE UNION EXECUTIVE : THE PRESIDENT 


In the federal structure of India the Judiciary has not 
been bifurcated, but the legislative and executive 
arrangements follow, in general, the federal pattern. 


Another point to be noted is that there is no strict 
separation of powers in India. The Judiciary has been 
made as much independent as practicable. But both in the 
Union and in the States the Parliamentary type of 
government has been provided for; there is naturally not 
much separation of powers between the legislative and the 
executive organs. The President of India, with the aid and 
advice of his Council of Ministers, can exercise enormous 
executive powers and not a few legislative powers as well. 
Again, Parliament has got legislative and financial powers on a 
large scale, and, as the Council of Ministers is responsible 
to the House of the People, Parliament has a good deal 
of control over the Executive. Similar is the case in the 
States. 


COMPOSITION OF THE UNION EXECUTIVE - 

The Union Executive, generally called the Government of 
India or the Union Government or the Central Government, 
consists mainly of the President and the Union Council of 
Ministers. 

The Constitution provides that the executive power of 
the Union is vested in the President and is to be exercised 
by him either directly or through officers subordinate to himt. 
From this provision it is clear that unless the Ministers are 
considered to be officers subordinate to the President, they 
cannot exercise, in strict law, any executive function. In 
that case, the Council of Ministers, having no executive 


1. Art, 53. 
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function, would not form a part of the Union Executive, 
i.e., the Government of India. But the view that the 
Ministers have no executive function is quite contrary 
at least to one other provision of the Constitution. In 
Art. 77 we find that, though “all executive action of the 
Government of India shall be expressed to be taken in the 
name of the President,” still “the President shall make 
rules for the more convenient transaction of the business of 
the Government of India, and for the allocation among 
Ministers of the said business”. Even by a strictly 
legalistic way of interpretation, this Article cannot be made 
to mean anything but that the executive business of the 
Government of India shall be allocated among Ministers. 
Ministers then, have, even in strict law, executive functions 
to perform in the name of the President. But they can 
perform executive functions only if they are “officers 
subordinate to the President.’ From Art. 77(3) read with 
Art. 53(1) it is abundantly clear that the Ministers have 
executive functions, that they are officers subordinate to the 
President, and that the Council of Ministers is, therefore, a 
part of the Union Executive. 


While dealing with this point in a case requiring an 
interpretation of some similar provisions of the Government 
of India Act, 1935, the Calcutta High Court decided that 
the Ministers were not officers subordinate to the Governor, 
that they had, therefore, no executive functions and that 
they did not, therefore, form a part of the Executive. It 
was decided that the Ministers were “advisers”, that, as 
they were representatives of the people, they held too high 
a position to be called subordinate officers and that, as 
“advisers” to the Governor, they held a dignified position. 
It was further decided that, as Ministers’ advice was not 
legally binding on the Governor, the Ministers played no 
part in executive business. This decision is referred to because 
the relevant provisions of “The Constitution of India” and the 
Government of India Act, 1935, are expressed in the same 
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language. This view of the matter was set aside by the 
Privy Council which rightly held that the Ministers were 
officers subordinate to the Governor. Indeed, it is difficult to 
see how the dignity of the Ministers suffers by their 
holding the status, in law, of officers subordinate to the 
person in whose name administration is conducted. .As 
regards the view that Ministerial advice is not binding, 
something will be said later. Here it is sufficient to point out 
that in interpreting a Constitution, attention should be focussed 
not on the letter but on the spirit of the law. But in this case 
even the letter of the law—taking into consideration the 
provision for the allocation of executive business among 
Ministers—does not warrant the conclusion that the Ministers 
have no executive functions. 

There is no doubt that the Union Executive is composed 
of the President and the Union Council of Ministers. 


The President is elected! by the members of an Electoral 
College consisting of (a) the elected members of both Houses 
of Parliament, and (b) the elected members of the Legislative 
Assemblies of the States. 

The Council of Ministers consists of the Prime Minister at 
the head and other Ministers of the Union. The Prime 
Minister is appointed by the President. Generally speaking, 
the President appoints as Prime Minister the leader of the 
party or coalition of parties in which the House of the People 
has confidence. The other Ministers are appointed by the 
President on the advice of the Prime Minister. No one can 
continue to be a Minister for more than six consecutive months 
without being a member of either House of Parliament. The 
Council of Ministers is collectively responsible to the House of 
the People?. 


EXTENT OF EXECUTIVE POWER OF THE UNION 


The executive power of the Union extends to the matters 
with respect to which Parliament has power to make laws. 


1. Art. 54, 2. Art, 74(1), 75. 
5 
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But the executive power of the Union referred to here shall not, 
Save as expressly provided in the Constitution or in any law 
made by Parliament, extend in any State to matters on which 
the Legislature of the State also has power to make laws}, 


Parliament has exclusive power to make laws on Central 
subjects? for the whole of India and on all subjects? for the 
Union Territories and Part B Tribal areas. Therefore the 
executive power of the Union fully extends in the States to 
matters enumerated in the Union List; it also fully extends 
in Union Territories and Part B Tribal Areas of Assam to 
any matter whatsoever, be it in the Union List or in the State 
List or in the Concurrent List, 


Parliament as well as the Legislature of a State has power 
to make laws on (1) concurrent subjects, and (2) in 
certain circumstances, State subjects. Except where the 
Constitution itself or any Act of Parliament provides otherwise, 
the executive power of the Union shall not extend in any 
State to any of the matters included in the Concurrent 
List or to any of the matters in the State List on which 
Parliament as well as the Legisiature of the State has power 
to make laws. Except when otherwise provided by the 
Constitution or by any Act of Parliament, the laws made by 
Parliament on concurrent subjects or on State subjects 
shall be administered in any State by the Executive of 
the State concerned. Now, the Constitution expressly 
provides for the extension of executive power of the Union to 
all matters in a State when, on the failure of the constitutional 
machinery in such a State, the President assumes to himself all 
the executive powers of the State concerned*. The Constitution 
also expressly empowers Parliament to confer, in the case 
of an emergency, executive power on the Union in respect of 
any matter even if the matter is not included in the Union 


1. Art. 73(1). 
2. Matters enumerated in the Union List (List I of the 7th Schedule) 
and also residual matters. 
P Matters enumerated in the Union List, State List, and Concurrent 
List and also residual matters, 
4, Ars. 356 (1) (a). 
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List’. But, presumably, Parliament can always make laws 
conferring executive power on the Union in respect of any 
matter if Parliament as well as the Legislature of a State have 
power to make laws on the matter? ; and, as we know, in 
an emergency Parliament has power to make laws on all 
matters for the whole of India. It is clear, therefore, that 
if Parliament provides so by law, the executive power of the 
Union shall extend in States to matters specified in the 
Concurrent List and also to certain matters in the State List. 
The result may be summarised below : 


The executive power of the Union extends in Union 
Territories and Part B Tribal Areas of Assam to all matters ; 
in the States, to matters enumerated in the Union List. 

It extends in a particular State to all matters if, on the failure 
of the constitutional machinery in that State, the President 
assumes to himself the executive power of the State. 


It extends in the States to a concurrent subject if Parliament 
So provides by law. 


It extends in a State to a State subject when Parliament, 
in making any law by virtue of Art. 35 or 249 or 252 
or 253 or 250 read with Art. 353 (b), empowers the Union 
to administer the law. 

A question may arise in this connection. We know 
that, before the commencement of the Constitution, the 
Governments in what are now States were exercising executive 
functions with respect to some matters now included in the 
Union List. Will the executive power of the States with 
respect to these matters cease automatically ? The answer is 
‘No’. The Constitution Says that until Parliament provides 
otherwise and so long as there are valid laws supporting 
action by State Governments, the States shall continue to 
exercise executive power over those matters?. 

In addition to the above, the executive power of the Union 
extends to certain other spheres of activity. 

NS ee 


1. Art, 353 (b). 2. Art. 73 (proviso), ə 
3. Art. 73(2), Poa 
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The executive power of the Union extends to the exercise 
of such rights, authority and jurisdiction as are exercisable 
by the Government of India by virtue of any treaty or 
agreement’. Under Art. 253, Parliament has power to make 
laws. on: any matter for giving effect to the terms of a 
treaty or agreement and under Art. 73 (proviso) Parliament 
can confer power on the Union Executive to administer such 
a law even if it touches a State subject. Art. 73 (1) (b) 
may, therefore, seem tobe superfluous. But this is not so. 
Sometimes it may not be considered necessary or expedient 
to have an Act of Parliament for the enforcement of terms 
of a treaty or agreement or convention. Even in such a 
case, though there is no express provision in an Act of Parlia- 
ment, the Union Executive can extend its power to administer 
any matter if it is necessary for giving effect to the terms of a 
treaty or agreement. For example, in order to give effect to 
the terms of an agreement or a treaty the Union Executive can 
take over inland fisheries®, and for this an Act of Parliament 
is not absolutely necessary. Again, the question of territories 
outside India also has to be considered. The Government of 
India may have some extra-ferritorial jurisdiction by virtue 
of any treaty or agreement. Art. 260 provides as follows : 
“The Government of India may by agreement with the 
Government of any territory not being part of the territory 
of India undertake any executive, legislative or judicial func- 
tions vested in the Government of such territory, but 
every such agreement shall be subject to, and governed by, 
any law relating to the exercise of foreign jurisdiction for the 
time being in force”. This Article, read with Art. 73(1)(b), 
empowers the Union Executive to exercise rights, authority 
and jurisdiction in any territory outside India if, of course, 
such rights, authority and jurisdiction flow from the terms of 
any treaty or agreement. Thus, the Government of India 
exercised postal jurisdiction and stationed military guards in the 


1. Art. 73 (1) (b). 
2. This is a State subject—Item 21, List II, 7th Schedule, `  ; 
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territory included in Tibet. And it can take part in the admini- 
stration of Sikkim by virtue of treaties or agreements. 


The executive power of the Union extends also to the 
giving of some specified types of “directions” to the States 
Examples are given below : 

(i) The Government of India can issue directions to a 
State having any Scheduled Area therein as to the general 
administration of the said Area’. It can also issue directions 
to any such State (e. g., Assam) as to the drawing up and 
execution of schemes specified in the directions to be essential 
for the welfare of the Scheduled Tribes therein*. 

(ii) The Government of India can issue such directions to a 
State Government as may appear to the Government of India 
to be necessary for the purpose of securing the State Executive’s 
compliance with any law or laws made by Parliament’. 


(iii) The Government of India can issue such directions 
to a State Government as may appear to the Government of 
India to be necessary for the purpose of securing that the 
State Executive so exercises its powers as not to impede or 
prejudice the exercise of the executive power of the Union’. 

(iv) The Government of India can issue directions to a 
State as to the construction and maintenance of means of 
communication declared in the directions to be of national or 
military importance®, 

(v) The Government of India can issue directions toa 
State as to the measures to be taken for the protection of the 
railways within the State®. À 

(vi) While a Proclamation of Financial Emergency is in 
Operation, the Government of India can issue directions to 
any State to observe such canons of financial propriety as may 
be specified in the directions and it can also issue such other 


directions as the President may deem necessary. Notwithstand- 


a eee t a au) 
1. Para 3, 5th Schedule. 2. Art. 339(2). 


3. Art. 256. 4. Art. 257(1). : 
5. Art. 257(2). 6. Art. 257(3). 
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ing anything in the Constitution, any such direction may 
include (i) a provision requiring the reduction of salaries and 
allowances of all or any class of persons serving in connection 
with the State affairs : (ii) a provision requiring all Money 
Bills or other Financial Bills to be reserved for the considera- 
tion of the President after they are passed by the Legislature of 
the State. 


(vii) While a Proclamation of Emergency is in operation, 
then, notwithstanding anything in the Constitution, the 
Government of India can issue directions to any State as to 
the manner in which the executive power thereof is to be 
exercised”. 


THE PRESIDENT : ELECTION, REMOVAL, ETC. 


At the head of the Indian Republic there is the President 
of India. 


The President is an elected head. A candidate for election 
as President must have certain qualifications: No person is 
eligible for election as President unless he (i) isa citizen of 
India, (ii) has completed the age of 35 years, and (iii) is 
qualified for election as a member of the House of the People®. 
Moreover, a person is not eligible for election as President if 
he holds any office of profit under the Government of India 
or the Government of any State or under any local or other 
authority subject to the control of any of the said Governments. 
Of course, in this connection, a person is not deemed to hold 
any office of profit by reason only that he is the President or 
Vice-President of the Union or the Governor of any State or 
a Minister either for the Union or for any State. Though 
the offices mentioned above may be considered as offices of 


1. Art. 360. 2. Art. 353(a). 

3. Though a citizen of India who has completed the age of 35 years is 
generally qualified for election as a member of the House of the People, still 
some such persons may be disqualified for election as members of the 
House of the People on some particular grounds, for Parliament may by 
law provide for further qualifications for election as a member of the House 
of the People. Art. 84(C). 
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profit for some other purposes, these are not to be deemed 
to be offices of profit in the matter of election of the President. 
So, the holder of any of the offices mentioned above may stand 
for election as President. 

A person who holds, or who has held, office as President 
shall be eligible for re-election. There is no limitation of the 
number of times that a President can be re-elected’. 


The President is elected by the members of an Electoral 
College consisting of (i) the elected members of both Houses 
of Parliament, and (ii) the elected members of the Legislative 
Assemblies of the States?. It will be seen that the people of 
the Part B Tribal Areas of Assam do not exert even any 
indirect influence on the election of the President, for they 
do not elect any representative to any State Assembly or 
to Parliament. 

The President of India is elected not directly but indirectly. 
In justification of indirect election several arguments are put 
forward. It is always assumed that, if direct election in this 
matter were provided for, the election would have been held 
on the basis of adult suffrage. 


(1) Itis argued that in India where, at present, there are 
about 18 crores of voters, direct election of the President 
would have been too costly an affair. Against this point we 
may remember that, oftener than not, the election of the 
President is likely to synchronise with the general election for 
the House of the People (and perhaps the Legislative 
Assemblies of the States). The occasions on which a new 
President must be elected before the existing President com- 
pletes his term of five years (because the existing President dies 
or resigns or is removed by impeachment) are likely to be 
rare. And the occasions on which the general election 
for the House of the People takes place before the existing 
House completes its term of five years (because the existing 
House is dissolved, or such general election takes place, after a 


1. Art. 57. 2. Art. 54. 
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prolongation of the life of the existing House of the People) 
are not likely to be freequent. So, even if the Presidential 
election had been made direct the financial burden would not 
perhaps have been very heavy. 


(2) Itis sometimes argued that as about 80 p. c. of the 
Voters are illiterate, direct election might have resulted in the’ 
election of an unfit demagogue as President. Such an argument 
need not be taken too seriously. Illiteracy is not ignorance. 
The voters who have been considered to be fit enough to 
elect persons who can become Prime Minister of India or Chief 
Ministers of States who exercise real power are probably not 
incapable of electing a proper person for the proper job. 


(3)! Tt Gs argued that if direct election were provided 
for, no method for the Proportional representation of the 
voters’ differential choices could have been introduced. The 
method of successive ballots would have entailed a heavy 
expenditure, Specially because we have so many parties and 
so many independent aspirants. And, as we have about 18 
crores of voters, 80 p. c. of whom are illiterate, the system 
of single- transferable vote would have been unworkable. 
It is only when the electors are small in number and are 
more or less educated that some sort of representation 


according to preferential choices can be properly arranged. 
This argument has some force. 


(4) But the most effective argument in favour of 
indirect election runs as follows: It would have been a 
violation of the Principle of equity if a person directly 
elected by the people throughout the country were given 
no real power at all, but other persons who are at best 
elected in the same way by small constituencies were given 
real power. Judged by the standard of popular back- 
ing, the position of a’ directly elected President would 
certainly be much Stronger than the position of even those 
Ministers who are elected members of the House of the 
People—not to speak of those Ministers who are elected 
members of the Council of States or nominated members 


| On some principles in addition to th 
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of either House of Parliament. If the President is directly 
elected by the people, he can rightly claim to stand forth 
as the real functionary: but if he is indirectly elected he 
becomes less entitled to do so. It is this principle that 
led the Constituent Assembly to provide for indirect 
election of the President. As Parliamentary government is 
envisaged in the Constitution, the President is expected 
to be a figurehead and real power is expected to be 
exercised by the Council of Ministers. Had the Constitution 
provided for direet election of the President, the President 
could not have been expected to remain a figurehead, for . 
the basis of his position, compared to the basis of the 
Position of the Ministers, would have strengthened his claim 
to a real exercise of powers and functions. And it would 
have been far more inequitable if the Constitution had 
expressly provided that the President must always be guided 
by Ministerial advice and at the same time it had provided 
that the President would -be directly elected by the people. 
It is to avoid such an anomalous state of affairs that the 
Constitution provides for the indirect election of the President 
and implies that the President would not exercise any 
Teal power. 


The manner in which the President is elected is based 
e ordinary principle of 


indirect election. 

Votes have been allocated to electoral bodies on a more 
or less equitable basis. So far as the different States are 
Concerned, the votes at the Presidential election represent, 
as far as practicable, equal numbers of the population. 
Then, to avoid the predominance of the States’ influence, 
the number of votes allocated to Parliament has been 
made equal to the number of votes allocated to the Legislative 
Assemblies of the States taken together. Had the President 
been elected by members of Parliament alone, his position 
Would have been less broad-based than it is under the 


existing arrangement. 
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Again, some account has been taken of the electors’ 
relative preferences: provision has been made for election 
in accordance with the system of proportional representation 
by means of the single transferable votel. It is extremely 
doubtful, however, whether that system can be applied 
properly to a case where there is only one seat to be 
filled up. 


All doubts and disputes arising out of or in connection 
with the election ofa President or Vice-President shall be 
inquired into and decided by the Supreme Court whose 

` decision shall be final?. 


THE PRESIDENT: CONDITIONS OF OFFICE 


When a person is elected President he can hold his 
office on some specified conditions. He must not be a 
member of either House of Parliament or of a House of 
the Legislature of any State ; and, if a member of either 
House of Parliament or of a House of the Legislature of 
any State is elected President, he must be deemed to have 
vacated his seat in that House on the date on which he 
enters upon his office as President. Moreover, he must 
not hold any other office of profit, A person who holds 
any remunerative office, other than some Specified offices, 
under any Government or any local or other authority 
under the control of any Government is not eligible for 
election. But a person who holds an office of profit in a 
private concern’, or a person who holds one of the offices 
specified in the Constitution® is eligible for election. But if 
such a person is elected President he cannot hold the office 
of the President of India and any other office of profit at the 
same time. There is no bar, however, against the President 
holding any honorary office in addition to his own office. 


S ATI, 35: 2, Art: 71: 

Art. 59. 

He may be the Manager of a Joint Stock Company. 
„He may be a Minister for the Union or for a State. 


DP Ww mw 
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Every President and every person: acting as President or 
discharging the functions of the President must, before 
entering upon his office, make and subscribe in the presence 
of the Chief Justice of India or, in his absence, the senior- 
most Judge of the Supreme Court available, an oath or 
affirmation in the prescribed form’. 


The term of office of the President is five years from the date 
on which he enters upon his office. But a President shall, 
notwithstanding the expiration of his term, continue to hold 
office until his successor enters upon his office. Before the 
expiration of his term of five years, the President may resign 
his office and he may also be removed from his office. 

The President may, by writing under his hand addressed to 
the Vice-President, resign his office. Any such resignation ` 
addressed to the Vice-President shall forthwith be communicated 
by the Vice-President to the Speaker of the House of the 


People®. k 
THE PRESIDENT : REMOVAL FROM OFFICE 


The President may be removed from office by impeachment 
for violation of the Constitution, When a President is to 
be impeached for violation of the Constitution, the charge 
may be preferred by either House of Parliament’. No such 
charge shall be preferred unless (i) the proposal to prefer such 
charge is contained in a resolution which has been moved 
after at least 14 days’ notice in writing, signed by not less than 
one-fourth of the total number of members of the House, 
has been given of their intention to move the resolution, 
(li) such resolution has been passed by a majority of not 
less than two-thirds of the total membership of the House. 
When a charge has been so preferred by either House of 
Parliament, the other House shall investigate the charge or 
cause the charge to be investigated and the President shall 
have the right to appear and to be represented at such 


1. Art. 60. 2. Art. 56. > 
fe In Britain the charge may be made by the House of Commons 
only. 
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investigation. If, as a result of the investigation, a resolution 
is passed by a majority of not less than two-thirds of the 
total membership of the House by which the charge was 
investigated or caused to be investigated, declaring that the 
charge preferred against the President has been sustained, 
such resolution shall have the effect of removing the President 
from his office as from the date on which the resolution is 
so passed.! This complicated procedure is intended to 
ensure that so serious a Political step as the removal of 
the Head of the State is not taken in haste or to satisfy 
narrow party prejudice. 


THE PRESIDENT : EMOLUMENTS AND ALLOWANCES 


While holding his office, the President is entitled to the 
use of his official residences without payment of rent and is 
also entitled to such emoluments, allowances and privileges 
as may be determined by Parliament by law and, until 
provision in that behalf is so made, such emoluments, allowances 
and privileges as are specified in the Second Schedule of the 
Constitution. Moreover, the emoluments and allowances 
of the President shall not be diminished during his term of 
Office.” 


Parliament has not yet passed any law making any 
provisions in this behalf. So, at present, the emoluments, 
allowances and privileges of the President are determined 
by the provisions of the Second Schedule. The emoluments 
have been fixed at Rs 10,000 per mensem, As regards 
allowances, it is provided that there shall be paid to the 
President such allowances as were payable to the Governor- 
General of the Dominion of India immediately before the 
commencement of the Constitution. As regards privileges 
also, it is provided that the President throughout his term 
of office shall be entitled to the same privileges to which 
the Governor-General was entitled immediately before the 
commencement of the Constitution. It is to be remembered 

1. Art. 61. 2. Art. 59, 
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that the emoluments and allowances of the President and 
other expenditures relating to his office are ‘charged’ on the 
Consolidated Fund of India (i.e., it is a non-votable item 
of expenditure).1 So Parliament cannot pass a law dimini- 
shing the emoluments and allowances of a President during 
his term of office. 


THE PRESIDENT : VACANCY, ABSENCE, ETC. 


When the President is unable to discharge his functions 
owing to absence, illness or any other cause, the Vice-President 
will discharge his functions until the date on which the 
President resumes his duties. Parliament may make such 
provisions as it thinks fit for the discharge of the functions 
of the President in any contingency? not provided for in the 
Constitution.® 

There are elaborate provisions in connection with the 
vacancies in the office of the President. A vacancy may 
occur on account of the expiration of the term of office of the 
President. An election to fill such a vacancy must be completed 
before the expiration of the term, and, as we have said 
earlier, a President shall, notwithstanding the expiration of 
his term, continue to hold office until his successor enters 
upon his office. Casual vacancies also may occur. In any 
case of casual vacancy, the Vice-President will act as Presi- 
dent till a new President enters upon his office. An election 
to fill a casual vacancy in the office of President occurring 
by reason of his death, resignation or removal, or otherwise, 
Shall be held as soon as possible after, and in no case 
later than six months from, the date of occurrence of the 
vacancy ; and the person elected to fill the vacancy shall 
be entitled to hold office for the full term of five years 
from the date on which he enters upon his office. Of 
course, this new President also can resign, or he can be 


SS 
1. Art. 112 (3)(a). : 
2. For example, when both the President and the Vice-President are 
absent or ill. ; 
3. Art. 70, 
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removed by impeachment and he also shall, notwithstanding 
the [expiration of his term of five years, continue to hold 
office till his successor enters upon his office. In the event 
of any such casual vacancy, the Vice-President shall act as 
President until the date on which a new President, elected 
as aforesaid to fill such vacancy, enters upon his office}. 
Here is a departure from the American system in this respect. 


POSITION ‘OF THE PRESIDENT 


The President of India is the head ofthe Indian Republic. 
He has been entrusted with a large number of powers and 
functions. But, to “aid and advise? him “in the exercise 
of his functions” there shall be a “Council of Ministers”.? 
Generally, therefore, he cannot act without consulting his 
Ministers and the Ministers would advise him almost in 
every matter. 


The only functions in the discharge of which the Council of 
Ministers can have no opportunity to advise the President are 
those in regard to which, in the very nature of the things to be 
done or the circumstances under which some things are to 
be done, Ministerial advice is not possible or available. Thus, 
when the President asks the Prime Minister to furnish such in- 
formation relating to the administration of the affairs of the 
Union and proposals for legislation as he (President) may 
call for*, or_when the President requires the Prime Minister 
to submit for the consideration of the Council of Ministers any 
matter on which a decision has been ‘taken by a Minister but 
which has not been considered by the Council of Ministers 
asa whole*, Ministerial advice can hardly be sought for or] 
given. Again, in the matter of appointing the Prime 
Minister and forming the Council of Ministers, the advice 
of a competent and Tesponsible Council of Ministers is not 
available. In this matter, the President very often finds a 
clear guidance in the Position of parties in the House of 


T; Art. 65.. 2. Art. 74(1). 
3. Art. 78(b). 4. Art. 78(c). 
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the People. But sometimes, on account ofa complex situa- 
tion in the position of parties or uncertainty as to the 
leadership of the majority party, the President has to exer- 
cise his personal judgement. 


Barring these occasions, however, the Council of Ministers 
would advise him not in a limited sphere of his activity 
but in the discharge of all his functions in the whole 
field of his activity. The Constitution nowhere gives the 
President discretionary powers. So the Ministers have 
the right to advise him in all matters. The Articles of 
the Constitution that mention the expressions “in the 
Opinion of the President’!, or “if the President is 
satisfied”? really signify that the President’s opinion ousts 
—not Ministerial advice—but judicial interference. As the 
President has no power to act in his discretion, he cannot, 
except in the matters mentioned above, discharge his func- 
tions without consulting his Ministers. Of course, the 
question whether any, and if so what, advice was tendered 
by Ministers to the President shall not be inquired into 
in any Court®. But it seems that the provision that there 
Shall be a Council of Ministers to aid and advise the 
President in the exercise of his functions clearly signifies 
that the President must seek advice in the discharge of all 
his functions, if such advice is possible or available. 


Now arises a question : Can the President reject Ministerial 
advice ? We shall show that he should not do so. The Cons- 
titution, of course, does not expressly provide that the President 
is bound to act in accordance with Ministerial advice. 
But the implications of the various provisions of the Cons- 
titution point to one direction—and only to one direction: the 
President must accept Ministerial advice. The provisions of 
the Constitution require the President to have, for aiding 
and advising him in the exercise of his functions, a Council 
of Ministers collectively responsible to the House of the 
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1. Art. 124 (3)(0), 2. Art. 352, 356, 360, 
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People' whose sessions connot be indefinitely postponed?. 
This will lead to the growth of a convention that the President 
will not only seek Ministerial advice but also accept what- 
ever advice is tendered by the Ministers, 


In order to illustrate the force of this contention it must 
be assumed that there is a Council of Ministers that is 
strong and not subservient to the President and that clear- 
ly enjoys the confidence of the House of the People. Let us 
Suppose that, under these conditions, the President acts 
either without Ministerial advice or against Ministerial advice 
on any occasion. 


At once the Council of Ministers will resign. As the 
President must always have a Council’, he must invite a 
person, appoint him Prime Minister and, with his advice, 
appoint some other Ministers. Thus, in fact, a new Council 
will be created by the President’s personal will. This new 
Council is not likely to enjoy the confidence of the House 
of the People. As the Constitution provides that the Council 
of Ministers shall be responsible to the House of the 
People,t the new Council, having no majority backing, 
will have to resign. Indeed, any and every Council that 
the President takes it upon himself to constitute will fail 
and fall. Thus there will be a direct clash between the 
House of the People and the President. Ultimately the 
President will have to dissolve the House. He cannot, how- 
ever, do without the House of the People for an indefinite 
period. He has to make arrangements for a general 
election. In the general election the most important plat- 
form of propaganda of the party or coalition of parties 
which had a majority in the House of the People but resign- 
ed on account of a conflict with the President, would be 
the impropriety of the President’s action. 

During the general elections the President’s conduct 
will be subjected to detailed comment and criticism. The 


1. Art. 74(1), 75(3), 2. Art. 85(1). 
3. Art. 74(1), 4. Art. 75(3), 
5. Art, 85(1), 
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point at issue between the President and the Council of 
Ministers will be posed in the form: Should the Presi: 
dent’s personal will—the autocracy! of an individual—be 
allowed to prevail? In every item of propaganda during 
the election campaign the party that had a majority in the 
House. that was dissolved would point to the autocratic 
tendencies of the President and would ransack the dictio- 
nary of abuses to find out the strongest words. The 
President’s name, character and conduct will be dragged 
down to the quagmire of party politics. If any party backs 
the President it will have a bad job, for it will have to 
defend the activities of one man _ against the will of the 
majority in the House of the People. In any case, there 
will be statements and counter-statements in which the 
President’s name will be mercilessly used. 


Of course, in this matter, the President of India need 
Not be restrained by such careful considerations as compel 
the constitutional monarch of Britain to refrain from using 
his prerogatives at will. It is primarily for two reasons 
that the British monarch remains absolutely neutral, abso- 
lutely non-partisan in politics. He knows that a hereditary 
Head of the State has no moral right to take an active 
part in politics. Moreover, he knows that the moment he 
takes part in politics his throne becomes insecure. Hence 
he takes scrupulous care to abstain from active politics and 
Shields himself by the doctrine that the King can do no 
wrong. But the President of India does not lack the moral 
Tight to act; he has to consider not two factors but only 
one factor: Will it be expedient for him to act? In 
Other words, will his position not become insecure if he 
acts in accordance with his personal will ? 


It is to be remembered that a vital difference between the 
constitutional propriety of the actions of the British monarch 


1. In such a case the President may be accused of acting autocratically 
because he is an irresponsible ruler (he is not legally responsible to the 
House of the People ). 
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and that of the actions of the Indian President lies in 
the difference between the respective sources of their power 
and position. 


The British monarch derives his position from the right 
of hereditary succession'. He cannot, in a convincing manner, 
refer his position to the will of the people. In a, demo- 
cratic system he has hardly any moral right to act without 
the concurrence of the people’s representatives. He is 
constantly reminded of this drawback. Whenever he feels 
like giving effect to personal views, whenever he intends 
to take sides in politics, he is naturally inhibited by the 
restraint inherent in the source of his power—a source 
that is not at all consistent wiih the modern ideas of a 
democratic system. Whenever he feels like acting, the 
British monarch hesitates because he knows that he cannot 
point to any such right to act as is really valid in a system 
of representative institutions. He, therefore, refrains from 
doing anything that can possibly come under the fire of 
public criticism. It is to fit in hereditary monarchy with 
the British system of popular sovereignty that the throne 
has to isolate itself from active politics. It is by inaction 
that the British monarch makes hereditary monarchy adjust- 
able to democracy. 


But the President of India holds an elective position. 
He is strengthened by the fact that even when he perso- 
nally takes some action there is some sort of popular 
sanction behind it. It is true that he is not directly elected, 
but this fact is not as much inconsistent with the spirit of 
democracy as the fact of hereditary succession. The President 
of India need not be deterred by the scruple that, having 
held his position ona principle not at all consistent with 
democratic principles, he should be above politics and 
shrink from any activity that may give rise to political 
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1. The extent to which Parliamentary Statutes like the Act of 


Settlement etc. serve to modify the right of hereditary succession can, 
for the present purpose, be ignored, 
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controversy. As he holds an elective position he need not 
abstain from active politics. He may, on the contrary, be 
bound to have a party label for the sake of election; and 
if he entertains hopes of re-election, he may not cut- off 
contact with the party. The President can hardly be a 
non-partisan spectator like the British monarch. He cannot 
insulate himself by a doctrine that he can do no wrong. 
That he can possibly do wrongs is implied in the constitutional 
Provisions for a remedy, i. e., impeachment?. 


So the President of India need not withdraw from the 
arena of party warfare in politics as completely as the 
British monarch. But he has to consider expediency. In 
the general election that would result from his action 
described in our example, the President’s side will always 
be at a disadvantage. The President will be criticised for 
acting against the majority in the House of the People. 
This is a stigma largely destructivé of whatever merit his 
views on the particular occasion of conflict might have. 
It will indeed be a landslide if, under these circumstances, 
his party wins and the party opposed to him is defeated 
in the general election. In the din and bustle of the 
general election the President’s conduct will appear in a 
very unfavourable light: though elected, he cannot flout 
the wishes of the majority in the House of the People. 
As a result, it is more than likely that the party dislodged 
will win an overwhelming victory in the general election. 
In that case, the President will find himself in an embarrassing 
Situation ; he will, now have to invite the leader of this 
very party to form the Council of Ministers. The leader 
will certainly, and justly, refuse to continue in office if the 
President again acts without advice or rejects advice. Ulti- 
Mately, therefore, the President will have to yield; for 
Otherwise he will have to adopt the dubious policy of 
dissolving the House over and over again. If he becomes 
so whimsical as to resort to repeated dissolutions of the 


1. There is no analogous threat for the British monarch, 
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House, there is the effective way of impeachment ; for, if 
the President makes a frequent use of his power to dissolve 
the House of the People, he may rightly be accused of 
having violated at least the spirit of the Constitution. In 
an impeachment under these circumstances, the charges 
against him are not quite unlikely to be sustained. So, 
in the end, the President may yield, or he may be removed. 
These considerations will most probably stand in the way 
of the President’s exercise of powers and functions without 
or against Ministerial advice. A wise President will be 
cautious and think twice before taking a serious risk. 
This is the result of the provisions of the Constitution 
that have definitely introduced Parliamentary Government 
in India. 

It is clear, then, that the President will consult Ministers 
in all cases in which consultation is possible and available 
and, moreover, he will’ never reject Ministerial advice. It 
follows that the President must virtually accept the position 
of a constitutional ruler. His position is quite different from 
that of the American President. His position is identical with 
that of the President of France and it is analogous to, though 
not quite identical with, that of the British monarch. 

Needless to say, the President occupies the highest position 
dignity in India. That he is the nominee of a political party 
does not, when he becomes President, detract from his posi- 
tion as the head of the nation as a whole. 


THE PRESIDENT : IMMUNITIES 

In keeping with his position the President enjoys some 
immunities as regards his official functions. He shall not be 
answerable to any court for the exercise and performance of 
the powers and duties of his office or for any act done or 
purporting to be done by him in the exercise and performance 
of those powers and duties. This does not, however, restrict 
the right of any person to bring appropriate proceedings 
against the Government of India. This only signifies that the 
President is not personally answerable ina court of law for 
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any of his official acts. Even in this matter, it must be 
remembered that the personal conduct of the President may be 
brought under review by any court, tribunal or body appointed 
or designated by either House of Parliament for the investiga- 
tion of a charge in case of impeachment. 

The President enjoys immunities also in connection with 
criminal and civil cases against him. No criminal proceedings 
whatsoever shall be instituted or continued against the 
President in any court during his term of office. Again, no 
process for the arrest or imprisonment of the President 
shall issue from any court during his term of office. No civil 
proceedings in which relief is claimed against the Presi- 
dent shall be instituted during his term of office in any 
court ‘in respect of any act done or purporting to be done 
by him in his personal capacity, whether before or after 
he entered upon his office as President, until the expiration of 
two months next after notice in writing has been delivered to 
the President, or left at his office, stating the nature of the 
proceedings, the cause of action therefor, the name, description 
and place of residence of the party by whom such proceedings 
are to be instituted and the relief which he claims’. 


THE PRESIDENT : EXECUTIVE POWERS AND FUNCTIONS 

The powers and functions of the President may be grouped 
under the following heads : (a) executive, (b) legislative, 
(c) financial, (d) judicial, (e) miscellaneous and (f) extra- 
ordinary. 


The executive power of the Union is vested in the President’. 
But this will not prevent Parliament from conferring by law 
functions on authorities other than the President?. Thus, 
Parliament can by law create an autonomous board or corpora- 
tion and invest it with some executive functions. Such a board 
or corporation is competent to discharge executive functions 
in the manner prescribed by Parliament even though these 
are not carried on in the name of the President. 


1. Art. 361. 2. Art. 53(1 
3. Art. 53(3) (b). lea 
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The President is to exercise the executive power of the 
Union in accordance with the Constitution!, Thus, for 
example, he must have a Council of Ministers to aid and 
advise him, and he must not transgress the limits within which 
the executive power of the Union is confined. 


We have already described the extent of the executive power 
of the Union. Some particular points, however, may be 
mentioned. For example, we may refer to some functions of 
the Union Executive that are being now performed, under 
existing laws, by some State Governments, Art. 73(2) provides 
that until otherwise provided by Parliament, a State and any 
officer or authority ofa State may continue to exercise, in 
matters with respect to which Parliament has power to make 
laws for that State, such executive powers or functions as the 
State or officer or authority thereof could exercise immediately 
before the commencement of the Constitution. This should 
be read with Art. 53(3)(a) which says that the provision that 
the executive power of the Union is vested in the President 
must not be deemed to transfer to the President any functions 
conferred by any existing law on the Government of any 
State or other authority. Such transference is not automa- 
tically made by the Constitution. It can only be made by an 
appropriate Act of Parliament. 


The President can exercise the executive power of the Union 
either directly or through officers subordinate to him?. In 
practice, the President does not exercise his executive power 
(or any other power) directly. He exercises his power through 
officers subordinate to him. The chief officers, of course, are 
his advisers—his Ministers, including the Prime Minister of 
India. Though action is not taken directly by the President, all 
executive action of the Government of India must be expressed 
to be taken in his name’. 


The President makes rules for the more convenient transac- 
tion of the business of the Government of India and for the 


1. Art. 53(1). g 2. Art. 53(1). 
3. Art. 77(1). 
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allocation among Ministers of the said business’. This means 
that the different portfolios of the Union Government are 
allotted by the President to different members of the Council of 
Ministers. 

Though all the powers and functions of the Union 
Executive are vested in the President, some particular powers 
and functions may be specially enumerated without prejudice 
to the generality of the executive functions. It will be seen 
that some of these functions are purely executive while others 
are mainly executive in nature. 

The Supreme Command of the Defence Forces of the 
Union is vested in the President. But the exercise of this 
military power is to be regulated by law?. This means 
that the President of India cannot, as the Supreme Commander 
of the Defence Forces, assume such powers as the President 
of the United States, for example, assumes by virtue of 
his position as Commander-in-Chief. On the other hand 
the President of India can, if there be no law to the 
contrary, declare war and peace, whereas in the U. S. A. 
war can be declared by none but Congress. In Britain 
war is declared and peace is concluded by the Sovereign. 


It is to be pointed out that nowhere in the world 


does the office of the Supreme Commander of the Defence 


Forces bestowed on the Head of the States make him an 


actual fighter in the battlefield. 

The President makes some important appointments. He 
appoints the Prime Minister of India, and, on his advice, other 
Ministers of the Indian Union. He also appoints the 
Governors of the States, the Attorney-General for India, the 
Chief Justice of India and other Judges of the Supreme Court 


1. Art. 77(3). 2. Art. 53(2). 

3. In America, judicial interpretation of the “war power” of the 
President has resulted in arming the ‘President with a very large number 
of powers. For example, he can order the arming of merchant vessels in 
peace time; he can control all the national resources and effect perfect 


regimentation in war-time. 
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and the Chief Justices and other Judges of the High Courts, 
the Comptroller and Auditor-General of India, the Chairman 
and other Members of the Union Public Service Commission, 
the Chief Election Commissioner and other Election Commi- 
ssioners, if any, the Special Officer for the Scheduled Castes 
and Scheduled Tribes, etc.2 


The President can dismiss the Prime Minister, or any 
other Minister of the Indian Union, any Governor, the 
Attorney-General of India and the Special Officer for the 
Scheduled Castes and Tribes?. ‘The Judges of the Supreme 
Court and of the High Courts, the members of the Public 
Service Commissions, the Comptroller and Auditor-General 
of India and the Election Commissioner have greater security 
of tenure. They can be dismissed by the President only if 
some specified conditions in appropriate cases are fulfilled?, 


Generally Speaking, it is the President who appoints 
India’s diplomatic representatives to foreign countries and 
receives foreign representatives accredited to India. 


Save as otherwise provided by Act of Parliament, 
Union Territories are administered by the President acting, 
to such extent as he thinks fit, through a Chief Commi- 
ssioner or other authority appointed by himt. 


Until a public notification to the contrary is issued by 
the Governor of Assam with the previous approval of the 
President, the Part B Tribal Areas of Assam shall be ad- 
ministered by the President through the Governor of Assam 
as his agent®. It is to be noted that in the administra- 
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5. In this matter the Governor of Assam acts in his discretion, i, e., not 
on Ministerial advice, _ See Sixth Schedule, Para 18(2), 18(3). 

6. Art. 243(2); Sixth Schedule, Para 18(2). 
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The President exercises some influence over the adminis- 
tration of the Scheduled Areas as well. 


MANNER IN WHICH EXECUTIVE FUNCTIONS ARE OPERATED 


The executive power of the Union is vested in the 
President and the President is empowered to act either 
directly or through officers subordinate to him. As a matter 
of fact, he is expected to act not directly but through 
Ministers who are officers subordinate to him’. Really 
Speaking, it is the Ministers who act and the President is 
only a titular head. As a matter of form, however, all executive 
action of the Government of India is expressed to be taken 
in the name of the President’. 

Now, for the proper conduct of the business of the 
Government of India certain rules are to be followed. These 
Tules are framed by the President!, certainly on Ministerial 
advice. The President makes rules for the more convenient 
transaction of the business of the Government of India 
and for the allocation among Ministers of the said business. 
Again, Orders and other instruments made and executed 
in the name of the President are to be authenticated in such 
Manner as may be specified in Rules made by the President, 
and the validity of an Order or instrument which is so 
authenticated shall not be called in question on the ground 
that it is not an order or instrument made or executed by the 
President®, So, any executive action of the Government of 
India must (i) be expressed to be taken in the name of 
the President, and (ii) be issued in the} form of an Order or 
Some other instrument authenticated ina manner specified in 
Rules made by the President. If any executive action is not 
expressed to be taken in the name of the President, or the Order 
or any other instrument through which the action is taken is 


Not properly authenticated, the action taken can be invalidated. 


But when these two requirements are fulfilled, the action taken 
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cannot be called in question on the ground that the action — 
is not taken by the President, though, of course, it can be 
called in question on other grounds. 


At present, Orders and other instruments become properly 
authenticated if these are signed by a Secretary to the Govern- 
ment of India. 


THE PRESIDENT : LEGISLATIVE POWERS AND FUNCTIONS 


The President is not a member of Parliament but he 
is a part ofit. Art. 79 of the Constitution provides that 
Parliament shall consist of the President and two Houses. 
Therefore, the President is a constituent element of Parliament. 


The President has some influence over the composition 
of Parliament. In the Upper House he nominates not 
more than twelve members! and in the Lower House he 
nominates 1 member to represent the Andaman and Nicobar 
Islands and 1 member to represent the Part B Tribal Areas 
of Assam? and he is also empowered to nominate not more 
than 2 Anglo-Indians*. At present, moreover, the represen- 
tatives of Jammu and Kashmir in both the Council of States 
and the House of the People are nominated by the 
President. Even the question whether a particular member 
of Parliament has become subject to any of the disqualifications 
for membership specified in the Constitution shall be referred 
for the decision of the President and his decision shall be 
final’. Of course, before giving any decision on any such 
question, the President shall obtain the opinion of the Election 
Commissioner and shall act according to such opinion. 


In certain cases, the President makes Rules in connection 
with the affairs of Parliament. Thus by the Prohibition of 
Simultaneous Membership Rules the President has fixed the 
period at the expiration of which a person who has become a 
member of Parliament and also of a State Legislature will 


1. Art. 80(1) (a). 2. Representation of the People Act. 
3. Art. 331. 4. Order under Art. 370 (1) (d). 


5. Art. 103(1). 6. Made under Art. 101(2). 
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lose his seat in Parliament (unless, of course, he has pre- 
viously resigned his seat in the State Legislature). Again, the 
President, after consultation with the Chairman of the Council 
of States and the Speaker of the House of the People, may 
make rules as to the procedure with respect to the joint sittings 
of, and communications between, the two Houses of Parlia- 
ment!. 


The President shall from time to time summon each House 
of Parliament to meet at such time and place as he thinks fit, 
but six months shall not intervene between its last sitting in 
one session andthe date appointed for its final sitting in the 
next session”. 

The President may from time to time prorogue the Houses 
or either House?. A House is adjourned by the Chairman 
or Speaker, as the case may be; butitis prorogued by the 
President. f 


The President can dissolve the House of the People. A 
question arose some time ago in the Council of States whether 
the President (who can summon and prorogue a House) can, 
after having summoned a House, postpone its meeting before 
it has sat atall. The Chairman refrained from giving any 
definite ruling. The Law Minister also took pains to avoid 
giving any definite opinion, but he suggested that a person who 
could summon a meeting had implied power to postpone it. 
Such a line of argument is not wholly acceptable. It is not far 
from arguing that a person who has the power to summon 
has the implied power to proroguea meeting. What, then, is 
the necessity of an express provision that the President may 
prorogue a House ? 

The President may address either House of Parliament or 
both Houses assembled together, and, for that purpose, 
require the attendance of members’. While the exercise of 
this right of the President to address Parliament is optional, a 
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special address by the President at the commencement of 
the first session after each general election to the House of 
the People and of the first session of each year is compulsory. 
At the commencement of the first session after each general 
election to the House of the People and sat the commencement of 
the first session of each year the President must address both 
Houses of Parliament assembled together and inform Parlia- 
ment of the causes of its summons!. This address resembles 
what is known as “the Speech from Throne” in Britain. It 
gives an outline of the policy adopted by the Government and 
the programme of activity the Ministers will follow during 
the coming year. As it is a statement of Ministerial policy 
and programme the President has no personal responsibility 
for it. 

The President may send messages to either House of 
Parliament, whether with respect to a Bill then pending in 
Parliament or otherwise, and a House to which any message 
is so sent shall with all convenient despatch consider any 
matter required by the message to be taken into consideration?. 


When there is any disagreement between the two Houses 
of Parliament with regard to an ordinary Bill the President may 
summon the Houses to meet in a joint sitting?, 

In some cases the President has control over the intro- 
duction of Bills into Parliament and over the moving of 
amendments to Bills introduced into Parliament. Thus, no 
Money Bill and no ordinary Bill which is mainly financial in 
nature shall be introduced in Parliament and no amendment 
providing for matters of public finance (except an amendment 
providing for the reduction or abolition of any tax) shall 
be moved in Parliament without the recommendation of the 
President*. Similarly, without the prior recommendation of 
the President no Bill—it may not be a Money Bill or. 
an ordinary Bill which is mainly financial in nature— 
shall be introduced, and no amendment which js mainly 


1. Art. 87(1). 2. Art. 86(2). 
3. Art. 108. 4. Art. 117(1), 117(2). 
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financial in nature shall be moved in Parliament if it affects 
taxation in which the States are interested’. Again, no 
Bill providing for the formation of new States or for the 
alteration of areas, boundaries or names of existing States 
shall be introduced in Parliament except on the recom- 
mendation of the President?. In the same way, the previous 
sanction of the President is necessary for the introduction 
of a Bill in Parliament or for the moving of an amend- 
ment to a Bill in Parliament providing for the language 
to be used in the Supreme Court and in the High Courts 
and for Acts and Bills etc’. In one case, the President 
has control over the passage of Bills. A particular class 
of Bills can be introduced in, but cannot be passed by, either 
House of Parliament without the recommendation of the 
President. The Constitution provides that a Bill which, if 
enacted and brought into operation, would involve expen- 
diture from the Consolidated Fund of India‘, shall not be 
passed by either House of Parliament unless the President 
has recommended to that House the consideration of the Bill’. 


The President has some control over the introduction of a 
class of Bills in the Legislature of a State and over the promulga- 
tion of certain classes of Ordinance by the Governor of a State. 
It is provided that no Bill or amendment for the purpose of 
imposing such reasonable restrictions on the freedom of trade, 
commerce or intercourse with or within a State as may be 
required in the public interest shall be introduced or moved in 
the Legislature of that State without the previous sanction of 
the President.6 As regards State Ordinances, it is provided 
that the Governor of a State shall not, without instruc- 
tions from the President, promulgate any Ordinance if 
(i) a Bill containing the same provisions would,under the Cons- 
titution, have required the previous sanction of the President 


for the introduction thereof into the Legislature, or (ii) he 
a ea 

1. Art. 274. 2. Art. 3 (Proviso). 

3. Art. 349. E 

4. Such a Bill need not necessarily be a Money Bill or even a Bill 
mainly financial in nature. i 

5. Art. 117(3). 6,, Art. 304 (b) (Proviso). 
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(the Governor) would have deemed it necessary to reserve 
a Bill containing the same provisions for the consideration 
of the President, or (iii) an Act of the Legislature of the 
State containing the same provisions would, under the 
Constitution, have been invalid unless, having been reserved 
for the consideration of the President, it has received the 
assent of the President.? 


No Bill passed by the Houses of Parliament can become 
an Act of Parliament unless it is assented to by the 
President. The President possesses an absoulte veto over 
any Bill passed by the Houses of Parliament. If the Bill 
be an ordinary Bill, i.e., not a Money Bill, he can return 
it to the Houses of Parliament for reconsideration by them. 
In such circumstances, if the Bill is passed again and 
presented to him for his assent, the President’s power of 
veto is but a limited one: he is bound to assent to a Bill 
returned by him and re-passed by the Houses of Parliament?. 


Two classes of State Bills must always be, and all other 
State Bills may be, reserved by the Governor of a State for 
the consideration of the President. If the President assents to 
such a Bill, it becomes an Act; if the President vetoes such a 
Bill, it cannot become an Act. But the President may also 
direct the Governor to return such a Bill to the House or Houses 
of the State Legislature concerned. If the House or Houses 
repass the Bill it is reserved again for the consideration 
of the President, and then the President can assent to it 
or veto it as he likes*. Thus, while over a Bill returned 
to the Houses of Parliament and repassed by them the 
President has but a limited power of veto, over a Bill 
returned from the President (through the Governor) to the 
House or Houses of a State Legislature and repassed by it 
or them the President has an absolute veto. 


In the following cases compulsory reservation of State 
Bills for the consideration of the President is pro- 


1. Art. a (1) (Proviso). 2. Art: 111; 


3. Art. 20 
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vided for: (i) Any State Bill which, in the opinion of 
the Governor, would, if it becomes law, so derogate 
from the powers of the High Court as to endanger the 
position which that Court is by the Constitution designed 
to fillt must be reserved. (ii) While a Proclamation of 
Financial Emergency is in operation, Money Bills and Bills 
mainly or partly financial in nature passed by the House 
or Houses of a State Legislature must be reserved if the 
direction issued by the Union Executive so requires*. 


Besides Bills, three classes of State Acts would become 
invalid if such Acts are not reserved for the consideration 
of the President and assented to by him. (i) No law 
made by the Legislature of a State imposing, or authorising 
the imposition of, a tax on the sale or purchase of any 
such goods as have been declared by Parliament by law 
to be essential for the life of the community shall have 
effect unless it has been reserved for the consideration of 
the President and has received his assent*. (ii) Though the 
Legislature of a State may by law impose taxes in respect 
of water or electricity connected with any authority (e. g., 
the D. V. C.) established by any existing law or any law 
made by Parliament for regulating or developing any inter- 
State river or river valley, still no such law shall have any 
effect unless it has, after having been reserved for the 
consideration of the President, received his assent*. (iii) The 
third class of such State Acts includes the State Acts 
providing for the compulsory requisition or acquisition of 
property by the State for public purposes. No State law 
authorising the requisition or acquisition of property shall 
have effect unless such law, having been reserved for the 
consideration of the President, has received his assent®. 


Reservation in the case of Bills, other than those 
mentioned above, is simply optional. That being so, it is 


1. Art. 200 (Proviso). 2. Art. 360 (4) (a) (ii). 
3. Art. 286 (3). 4. Art. 288 (2). 


5. Art, 31 (3). See also Art. 31A (1) (Proviso). 
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difficult to explain why the Council of Ministers should 
advise the Governor concerned to reserve optional Bills, 
passed by the Houses of the Legislatures in which the 
Bills could be passed only because the Ministerial party 
backed them. Surely the Council of Ministers cannot be 
supposed to support a Bill in the Legislature and then 
change its mind. In any case, this is detrimental to the 
growth of State autonomy. The Calcutta Municipal 
(Amendment) Bill, 1953, was reserved by the Governor of 
West Bengal—certainly on Ministerial advice—for the consi- 
deration of the President. Reservation of such a Bill was 
not necessary from the Constitutional point of view. 

Reservation is compulsory in the case of a class of Regula- 
tions made by the Governor of a State. All Regulations made 
by the Governor of a State for the peace and good govern- 
ment of any Scheduled Area within the State must be sub- 
mitted forthwith to the President and, until assented to by 
him, shall have no effect!. 

In certain cases, the President can impose limitations on 
laws. Thus, in making Regulations for the peace and good 
government of Union Territories and Part B Tribal Areas, 
he can modify or repeal Acts of Parliament?. 

Again, notwithstanding anything in the Constitution the 
President may, by public notification, direct that as from 
such date as may be specified in the notification (i) any law 
made by Parliament or by the Legislature of a State shall 
not apply to any major port or aerodrome or shall apply 
thereto subject to such exceptions or modifications as may 
be specified in the notification, or (ii) any existing law shall 
cease to have effect in any major port or aerodrome except as 
respects things done or omitted to be done before the said 
date*. 


We shall now describe the President’s power to make laws. 
The President has power to promulgate Ordinances during 


1. Para 5 (4), Sth Schedule. 2. Art. 240; Para 18(2) 6th Schedule. 
3,.Art. 364. 
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recess of Parliament. If, at any time, except when both 
Houses of Parliament are in session, the President is satisfied 
that circumstances exist which render it necessary for him to 
take immediate action, he may promulgate such Ordinances: 
as the circumstances appear to him to require. Any such 
Ordinance shall have the same force and effect as an Act 
of Parliament, but every such Ordinance shall be laid before 
both Houses of Parliament and shall cease to operate at the 
expiration of six weeks from the re-assembly of Parliament, 
or, if before the expiration of that period resolutions 
disapproving it are passed by both Houses, upon the passing 
of the second of the resolutions. Again, any such Ordinance 
may be withdrawn at any time by the President. If and so 
far as any Ordinance made by the President makes any 
provision which Parliament would not under the Constitution 
be competent to enact, it shall be void’. 


In administering the Part B Tribal Areas of Assam and 
the Union Territories, the President can make suitable 
‘Regulations. The President may make Regulations for the 
peace and good government of any Union Territory and any 
other territory comprised within the territory of India and of 
the Tribal Areas specified in Part B of the table appended to 
paragraph 20 of the Sixth Schedule (i. e., Part B Tribal 
Areas of Assam). Any Regulation so made may repeal or 
amend any law made by Parliament or any existing law 
which is for the time being applicable to such territory or 
area, and, when promulgated by the President, shall have the 
same force and effect as an Act of Parliament which applies 
to such territory or area’. 


THE PRESIDENT : JUDICIAL POWER AND POWER IN RELATION 
TO THE JUDICIARY 

No Judiciary can be fully independent. The Indian Judiciary. 
has been made as much independent as practicable. Here 
the President has the power of appointing Judges of the 


“1. Art, 123, 2. Art. 243 (2); Para. 18 (2), 6th Schedule,- 
7 
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Supreme Court and of the High Courts'. It is, of course, 
true that the President cannot easily dismiss these Judges ; 
they have security of tenure?. But vacancies are likely to occur 
now and then and it may not be absolutely impossible for 
a President to utilise his power of appointment for political 
purposes. Through the President’s power to appoint Judges, 
including the Chief Justices, executive pressure may be 
brought to bear upon the Judiciary. But the danger is not 
great and is unavoidable. 


It is with the approval of the President that the Supreme 
Court shall make rules for regulating generally the practice 
and procedure of the Supreme Court’. 


The pardoning power of the President is judicial in nature. 
The President shall have the power to grant pardons, 
reprieves, respites or remissions of punishment or to suspend, 
remit or commute the sentence of any person convicted of 
any offence (i) in all cases where the punishment or sentence 
is by a Court Martial, (ii) in all cases where the punishment 
or sentence is for an offence against any law relating to a. 
matter to which the executive power of the Union extends, 
and (iii) in all cases in which the sentence is a sentence of 
death’. i 

The various terms—pardon etc.—emphasise all the species 
of the generic power of pardon. Pardon includes all forms 
of mercy. In every country the power of pardon belongs 
exclusively to the Head of the State. But in some countries 
some limited forms of mercy, though not pardon, may belong 
to the fJudiciary as well. In India the President® has all 
the powers of mercy in criminal cases in the matters 

1. Art. 124 (2), 217 (1). 2. Art. 124 (4), 218. 

3. Art. 145 (1). 

4. Art. 72(1). The President’s power in respect of Court Martial cases 
shall not affect the power conferred by law on any officer of the Armed 
Forces of the Union to suspend, remit or commute a sentence passed bya 
Court Martial. 

5. The Governor of a State also has the power of pardon in appropriate 
cases, 
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specified above. Pardon means reducing or even extinguishing 
a punishment. Reprieve and suspension indicate the postponement 
of the execution of a sentence. Respite implies a lesser 
punishment either in form or in amount or in both. Remission 
means reducing the amount but not the form of punishment. 
Thus, in a case of remission, rigorous imprisonment, for 
example, for six months may be reduced to rigorous impri- 
sonment for any period less than six months but not to 
simple imprisonment. Commutation means changing the form 
of the punishment. Thus death may be commuted to trans- 
portation for life, transportation for life to rigorous imprison- 
ment for a few years, rigorous imprisonment to simple 
imprisonment and simple imprisonment to fine. 


THE PRESIDENT : FINANCIAL POWERS AND FUNCTIONS : 


The Budget, technically known as the Annual Financial 
Statement, is caused to be laid before Parliament by the 
President. It is provided that the President shall in respect 
of every financial year cause to be laid before both Houses 
of Parliament a statement of the estimated receipts and 
expenditure of the Government of India for that year’. 


Again, it is on the recommendation of the President that 
the demands for grants? are submitted to the House of the 
People®. 

The President can also cause to be laid before the Houses 
of Parliament supplementary estimates of expenditure and 
before the House of People any demands for excess grants. 
If the amount authorised by any Appropriation Act to be 
expended for a particular service for the current financial 
year is found to be insufficient for the purposes of that 
year, or when a need has arisen during the current finan- 
cial year for supplementary or additional expenditure upon 
some service not contemplated in the Annual Financial 


ernt Waste fle et 8 
1, Art. 112 (1). 
2. These are demands for expenditure on items not charged on the 
Consolidated Fund of India (i. e., votable items). 


3. Art. 113 (3). 
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Statement for that year, or if any money has been spent on 
any- service during a financial year in excess of the amount 
granted for that service and for that year, the President shall 
cause to be laid before both the Houses of Parliament another 
statement showing the estimated amount of that expenditure 
or cause to be presented to the House of the People a demand 
for such excess, as the case may be.! 


Money Bills cannot be introduced and amendments involving 
the finances of the Government of India (except amendments 
making provision for the reduction or abolition of any tax) 
cannot be moved in Parliament except on the recommendation 
of the President. Again, a Bill which, though not technically 
a Money Bill, would, if enacted and brought into operation, 
involve expenditure from the Consolidated Fund of India, 
shall not be passed by either House of Parliament unless 
the President has recommended to that House the consi- 
deration of. the Bill. Moreover, no Bill which, though not 
technically a Money Bill, affects taxation in which the States 
are interested shall be introduced and no such amendment 
shall be moved in either House of Parliament except on the 
recommendation of the President*. 


The Comptroller and Auditor-General of India is appointed 
by the President. Though, for the sake of independent 
audit, the Comptroller and Auditor-General enjoys as much 
security of service as a Judge of the Supreme Court, the 
President can, when there is a vacancy, appoint a man 
through whom he can have some influence over the audit 
organisation. The form in which the accounts of the Union 
and of the States shall be kept shall be prescribed by the 
Comptroller and Auditor-General with the approval of the 


President. The reports of the Comptroller and Auditor-General , 


relating to the accounts of the Union shall be submitted 
to the President who shall cause them to be laid before 
-each House of Parliament’. 


“4. Art. 115 (). 2. Art. 117, 274, 
3. Art. 148, 150, 151, 7 


——— 
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The percentage of the net proceeds of the Income Tax 
that is to be assigned to the States and the manner in 
which and the time from which that percentage of the’ tax 
is to be distributed are prescribed by the President’. 


The President prescribes the amounts of grants-in-aid of 
the revenues of Assam, West Bengal, Orissa and Bihar in 
lieu of any share of the export duty on jute and jute 
products?. 


Until provision is made by Parliament by law for grants 
from the Union in aid of the revenues of any State, the 
President can prescribe such grants.* 

The Finance Commission is constituted by the President 
by Order. The President shall cause every recommendation 
made by the Finance Commission under the provisions of 
the Constitution, together with an explanatory memorandum 
as to the action taken thereon, to be laid before each 
House of Parliament’. 


Until Parliament makes any law in this connection, any 
matter relating to the custody etc. of the Consolidated Fund, 
Contingency Fund and moneys credited to the Public Account 
shall be regulated by Rules made by the President”. 


No law made by the Legislature of a State imposing 
sales tax on essential commodities (i. e., goods declared 
essential by Parliament by law) shall have effect unless it 
has been reserved for the consideration of the President. and 
has received his assent.® 
THE PRESIDENT : MISCELLANEOUS POWERS AND FUNCTIONS 


Among the miscellaneous powers and functions of the 
President the following may be mentioned :— 


In the case of the Union Public Service Commission or 
any Joint Public Service Commission the President may by 
Regulation (i) determine the number of members of the 


L. Art, 270. 2. Art. 273. 
3. Art. 275. 4. Art. 280, 281. Š 
5. Art. 283. 6. Art. 286 (3). ° 
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Commission and their conditions of service and (ii) make pro- 
vision with respect to the number of members of the staff 
of the Commission and their conditions of service. Of 
course, the conditions of service of a member of a Public 
Service Commission shall not be varied to his disadvantage 
after his appointment. The Chairman and other members 
of the Union Public Service Commission or any Joint Public 
Service Commission shall be appointed by the President, and 
though the members of every Public Service Commission 
has security of tenure, it may not always be impossible for 
a President to influence members through his power of fill- 
ing up vacancies. Every year the President shall cause a 
copy of the annual report of the Union Public Service 
Commission, together with a memorandum explaining, as 
respects the cases, if any, where the advice of the Commission 
was not accepted, the reasons for such non-acceptance, to 
be laid before each House of Parliament’. i 


Officers and servants of the Supreme Court are appointed 
by the Chief Justice of India or such other Judge or officer 
of the Court as he may direct. But the President may, by 
Rule, require that in such cases, as may be specified in the 
Rule, no person not already attached to the Supreme Court 
shall be appointed to any office connected with that Court, 
save after consultation with the Union Public Service 
Commission. Moreover, until provision in this behalf is 
made by Parliament by law, the President shall by Order 
prescribe the manner in which the decrees and orders of the 
Supreme Court shall be enforced?. 


The President may from time to time fix the number of 
Election Commissioners, if any, who along with the Chief 
Election Commissioner, may constitute the Election Commiss- 
ion. Subject to the provision of any law made by Parliament, 
the President shall appoint the Chief Election Commissioner 
and other Election Commissioners, if any. The President 
may also appoint Regional Commissioners. It -is very 


1. Art. 316, 317, 318, 323. 2. Art. 145, 146, 
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difficult for the President to dismiss the Chief Election 
Commissioner or Regional Commissioners. But he will, 
subject to the provisions of any law made by Parliament, 
determine by Rule the conditions of service and tenure of 
office of the Election Commissioners and Regional Commissio- 
ners. 


The Special Officer for the Scheduled Castes and Scheduled 
Tribes is appointed by the President. This Special Officer 
shall submit reports to the President at such intervals as 
the President may direct and the President shall cause all 
such reports to be laid before each House of Parliament.’ 


The President may by Order appoint a Commission to 
investigate the conditions of socially and educationally back- 
ward classes and present a report to him. The President 
shall cause a copy of such a report, together with a memoran- 
dum explaining the action taken thereon, to be laid before 
each House of Parliament.” 


The Scheduled Castes and the Scheduled Tribes are to 
be specified by the President by notification and, unless 
Parliament by law introduces any change, those notifications 
cannot be varied., Moreover, the President may appoint a 
Commission to report on the administration of the Scheduled 
Areas and the welfare of the Scheduled Tribes.’ 


Within fifteen years from the commencement of the 
Constitution the President may by Order authorise the use 
of the Hindi language in addition to the English language 
and of the Devnagri form of numerals in addition to the 
international form of Indian numerals for any of the official 
purposes of the Union. The President shall appoint a 
Commission on official language. The Commission will 
make recommendations to the President and a Parliamen- 
tary Committee will examine these recommendations and 
report to the President their opinion thereon. The President 
may, after consideration of the report, issue suitable directions 


1. Art. 324. 2. Art. 338. 
3, Art. 340. 4. Art. 341, 342, 339, 
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in respect of the language to be used for any of the official 
purposes.! 


The President has another power in connection with the 
language to be officially recognised for some purposes. On 
a demand being made in that behalf, the President may, if 
he is satisfied that a substantial proportion of the population 
of a State desire the use of any language spoken by them 
to be recognised by that State, direct that such language 
shall also be officially recognised throughout that State or 
any part thereof for such purpose or puroses as he may specify.” 


. THE PRESIDENT : EMERGENCY POWERS 


The Emergency provisions of the Constitution? confer 
upon the President certain extraordinary powers. 


The President can issue three kinds of Proclamations : 
(i) Proclamation of Emergency, (ii) Proclamation of Financial 
Emergency, (iii) Proclamation in case of the failure of 
constitutional machinery in a State. 


If the President is satisfied that a grave emergency exists 
whereby the security of India or of any part ofits territory 
is threatened, whether by war or external aggression or internal 
disturbance, he may, by Proclamation, make a declaration 
to that effect. Such a Proclamation of Emergency may be 
issued before the actual occurrence of war or of any 
external aggression or internal disturbance if the President 
is satisfied that there is imminent danger thereof. A Procla- 
mation of Emergency shall be laid before each House of 
Parliament and shall cease to operate at the expiration of 
two months unless, before the expiration of that period, it has 
been approved by both Houses of Parliament. The President 
can revoke a Proclamation of Emergency by a subsequent 
Proclamation. During the operation of a Proclamation of 
Emergency the President can modify the constitutional provi- 
sions (i. e, Art. 261-279) relating to the distribution of revenues 


1. Art. 343, 344. 2. Art. 347. 
3. Art, 352—360. > 


\ 
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between the Centre and the States and among the States. 
Moreover, during such period, he can suspend the enforcement 
of the Fundamental Rights. The effects of a Proclamation of 
Emergency are, first, centralisation of administration, legisla- 
tion and finance, and secondly, suspension of the provisions 
relating to the most important, if not all, Fundamental Rights. 


If the President is satisfied that a situation has arisen 
whereby the financial stability or credit of India or of 
any part of its territory is threatened, he may by a 
Proclamation make a declaration to that effect. Such a 
Proclamation must be laid before each House of Parliament, 
and it shall cease to operate at the expiration of two 
months unless, before the expiration of that period, it has 
been approved by both the Houses of Parliament. A Procla- 
mation of Financial Emergency may be revoked by the 
President by a subsequent Proclamation. While a Proclama- 
tion of Financial Emergency is in operation, the Union 
Executive can issue necessary directions to any State for 
the purpose of ensuring financial stability of the country. 
Again, during such a period, the President can issue directions 
for the reduction of the salaries and allowances of the persons 
serving the Union. 


If the President, on receipt of a report from the Governor 
of a State or otherwise, is satisfied that a situation has 
arisen in which the government of the State cannot be carried 
on in accordance with the provisions of the Constitution, he 
may by Proclamation— 


(i) assume to himself all or any of the functions of 
the Government of the State and all or any of the powers 
vested in or exercisable by the Governor, as the case may 
be, or any body or authority in the State other than the 
Legislature of the State, ; 


(ii) declare that the powers of the Legislature of the 
State shall be exercisable by or under the authority of 
Parliament, 
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(iii) make such incidental and consequential provisions 
as appear to him to be necessary or desirable for giving 
effect to the objects of the Proclamation, including pro- 
visions for suspending in whole or in part the operation 
of any provisions of the Constitution relating to any body 
or authority in the State. 


But the Preside nt cannot assume to himself any of the 
powers vested in the High Court or Suspend the opera- 
tion of any provision of the Constitution relating to High 
Courts. i 


Every such Proclamation must be laid before both Houses 
of Parliament and shall cease to operate at the expiration 
of two months unless, before the expiration of that period, 
it has been approved by both Houses of Parliament. Any 
Proclamation can be revoked or varied by a subsequent 
Proclamation. The maximum period during which a Pro- 
clamation declaring a failure of the constitutional machinery 
of a State may operate is three years. 


Where, by such a Proclamation, it has been declared 
that the powers of the Legislature of the State shall be 
exercisable by or under the authority of Parliament, it 
shall be competent (i) for Parliament to confer on the 
President the power of the Legislature of the State to 
make laws, and to authorise the President to delegate, 
subject to such conditions as he may think fit to impose, 
the power so conferred to any other authority to be 
specified by him in that behalf, (ii) for Parliament or for 
the President or other authority in whom such power to 
make laws is vested under the provision mentioned above, to 
make law conferring powers and imposing duties or authorising 
the conferring of powers and the imposition of duties, upon 
the Union or officers and authorities thereof, (iii) for the 
President to authorise, when the House of the People is not 
in session, expenditure from the Consolidated Fund of 
the State pending the sanction of such expenditure by 
Parliament. 
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The effect of a Proclamation of the failure of constitutional 
machinery in a State is the temporary liquidation of all the 
legislative and executive rights of the State concerned. 


THE VICE-PRESIDENT : ELECTION, TENURE, ETC. 


There is a Vice-President of India.! 


The Vice-President shall be elected by the members of 
both Houses of Parliament assembled at a joint meeting in 
accordance with the system of proportional representation by 
means of the single transferable vote, and the voting at 
such election shall be by secret ballot. No person shall be 
eligible for election as Vice-President unless he (i) is a citizen 
of India, (ii) has completed the age of 35 years, and 
(iii) is qualified for election as a member of the Council 
of States. A person shall not be eligible for election as 
Vice-President if he holds any office of profit under the 
Government of India or the Government of any State or 
under any local or other authority subject to the control 
of any of the Governments. In this context, a person shall 
not be deemed to hold any office of profit by reason only 
that he is the President or Vice-President of the Union or 
the Governor of any State or a Minister either for the Union or 
for any State. 


The Vice-President shall not be a member of either 
House of Parliament or of a House of the Legislature of 
any State, and if a member of either House of Parliament 
or of a House of the Legislature of any State be elected 
Vice-President, he shall be deemed to have vacated his seat 
in that House on the date on which he enters upon his 
Office as Vice-President. 


Every Vice-President shall, before entering upon his office, 
make and subscribe before the President, or some person 
appointed in that behalf by him, an oath or affirmation in 
the prescribed form. 


1, Ar. 6371, 
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As Chairman of the Council of States, the  Vice-Presi- 
dent is entitled to such salaries and allowances as are 
determined by Parliament by law. But during, and in respect 
of, the period when the Vice-President acts as, or discharges 
the functions of, the President, he is entitled to such sala- 
ries, allowances and privileges as may be determined by 
Parliament by law and, until provision in that behalf is so 
made, such salaries etc. as are specified in the Second Schedule, 
i.e., a salary of Rs 10,000 per month and the same 
allowances and privileges as the President is entitled to. 


The Vice-President holds office for a term of five years 
from the date on which he enters upon his office. During 
this period, he can, by writing under his hand addressed to 
the President, resign his office. A Vice-President may be 
removed from his office by a resolution of the Council of 
States passed by a majority of all the then members of 
the Council and agreed to by the House of the People ; but 
no resolution for this purpose shall be moved unless at 
least 14 days’ notice has been given of the intention to 
move the resolution. A Vice-President shall, notwithstanding 
the expiration of his term, continue to hold office until his 
successor enters upon his office. 

An election to fill a vacancy caused by the expiration 
of the term of office of a Vice-President must be completed 
before the expiration of the term. 


An election to fill.a vacancy in the office of Vice-President 
occurring by reason of his death, resignation or removal, or 
otherwise, must be held as soon as possible after the 
occurrence of the vacancy and the person elected to fill the 
vacancy shall be entitled to hold office for the full term of 
five years from the date on which he enters upon his 
office. Of course, the person elected to fill such a casual 
vacancy also can resign or be removed in the usual manner. 


FUNCTIONS OF THE VICE-PRESIDENT 


Iņ the event of the occurrence of any vacancy in the 
office of President by reason of his death, resignation 
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or removal, or otherwise, the Vice-President shall act as 
President until the date on which a new President elected in 
accordance with the provisions of the Constitution to fill 
such vacancy enters upon his office. While in the U. S. A. 
the Vice-President in these circumstances holds the office of 
President till the expiry of the term of office of the person 
due to whose removal he becomes President, in India new 
President must in these circumstances be elected as soon as 
possible, and when this new President enters upon his 
office the Vice-President who was so long acting as President 
must revert to his own office. 


Again, when the President is: unable to discharge his 
functions owing to absence, illness or any other cause, the 
Vice-President shall discharge his functions until the date on 
which the President resumes his duties. 


The Vice-President shall, during, and in respect of, -the 
period when he is so acting as, or discharging the functions of, 
the President, have all the powers and immunities of the 
President. 


The function of the Vice-President to act as, or discharge 
the functions of, the President is rather a contingent function. 
The main function of the Vice-President is that he is the ex-officio 
Chairman of the Council of States. He must not hold any. 
other office of profit. During any period when the Vice- 
President acts as, or discharges the functions of, the President, 
he shall not perform the duties of the office of Chairman of 
the Council of States and shall not be entitled to any salary 
or allowance payable to the Chairman of the Council of States, 


CHAPTER VII 
THE UNION EXECUTIVE : THE COUNCIL OF MINISTERS 


COUNCIL OF MINISTERS : COMPOSITION 


There must always be a Council of Ministers with the 
Prime Minister at the head. 


The Prime Minister is appointed by the President and the 
other Ministers are appointed by the President on the advice 
of the Prime Minister. 


A Minister who for any period of six consecutive months 
is not a member of either House of Parliament shall, at the 
expiration of that period, cease to be a Minister. So, though 
a person who is not a member of either House of Parliament 
may be appointed Minister—even Prime Minister—still, if he 
fails to become a member within six months of his appointment 
he can no longer continue asa Minister. Another case may 
be considered. A person may be a member of Parliament 
when he is appointed a Minister but he may resign his 
membership or he may lose it on account of the invalidation 
of his election by an Election Tribunal or for any other 
cause’, In such circumstances, he must become a member 
again within six months from the date on which he ceased 
to be a member; otherwise, after six months he will no 
longer be a Minister. Of course, having once ceased to be 
a Minister this person can again be appointed Minister 
though he is not a member of Parliament at the time of 
his appointment. In such a case, however, he must be a 
member of Parliament within six months of his appointment. 
In any case, no one can hold the position of a Minister 
for more than six months at a stretch without becoming a 
member of either House of Parliament. There is no bar, 
however, to a nominated member being appointed a Minister. 


1. He may, for example, be declared disqualified to be a member 
of Partiament, or his term as a member of the Council of States may 
expire, 
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The Ministers hold office during the pleasure of the 
President. The Council of Ministers is also collectively 
responsible to the House of the Peoplet. 

This bare outline provided by ‘The Constitution of 
India” is to be supplemented by some necessary conventions 
so that Parliamentary democracy of the British pattern may 
be worked satisfactorily. 


The President of India will appoint as Prime Minister 
a person who is the accredited leader of the party or 
coalition of parties that has a clear majority in the House 
of the People. Difficulties may arise only when there is no 
majority party or coalition, or when, though there is a 
majority party, there is no accredited leader. Let us con- 
sider the various situations in respect of the relative posi- 
tion of the parties in the House of the People. 


If there be no party or coalition of parties having an 
absolute majority in the House of the People, the President 
is likely to invite and consult the leader of the party that 
has the largest number of members. If this leader agrees 
to form a Council of Ministers the President will appoint 
him as Prime Minister; but if this leader refuses to under- 
take the task, the President will consult the leaders of other 
parties in order of their numerical strength and appoint as 
Prime Minister the leader who agrees to form a Council 
of Ministers. In any case, the President will consider the 
dissolution of the House of the People as a last resort. 


In all circumstances, he will try his utmost to appoint 
as Prime Minister only that person who is most likely to 
lead a party or coalition of parties and/or groups or even 
a single group that can command the confidence of the 
House of the People. This is. essential because by the law 
of the Constitution the Council of Ministers is responsible 
to the House of the People: a Prime Minister unable to 
command a majority will have to resign on an adverse vote 
of the House. 


1, Art. 74, 75, 


n 
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It follows that, except under extraordinary circumstances, 
the President’s personal will has no scope in the matter of 
appointing the Prime Minister. He is bound to appoint 
the accredited leader, if any, of the party or coalition of 
parties, if any, having a majority in the House of the 
People. The extraordinary circumstances, however, may not 
be very rare; there may be occasions on which no majority 
party may be present and there may be occasions on which 
no accredited leader may be put forward. 


When there are more than two parties the personal will 
of the Head of the State may have some scope. It will 
have a very wide scope when there are several parties or 
groups or a considerable number of independents. Indeed, 
when there is a host of independent members having some 
floating or uncertain affiliations or several parties or groups 
not working within a rigid political framework, the Head 
of the State may be called upon to exercise his personal 
judgement in regard to the selection, of the Prime Minister. 
That even in modern Britain the King can occasionally 
have some discretion regarding the composition of Cabinets 
is clear from the story of the formation of the National 
Government in 1931.! 

In India at present there is but one party worth the 
name”. But there is a tendency towards the development 
of a multi-party system. Possibly, in the near future, the 
House of the People will contain several parties and splinter 
groups and also independents. As a result, the President 
of India will perhaps have the baffling task of exercising 
his personal judgement in the matter of choosing a Prime 
Minister. 


1. See Nicholson, George V. 

2. The Speaker of the House of the People has refused to confer 
the status of a “party” to any group other than the Congress. Accord- 
ing to his ruling, a group can be called a_ party only when the strength 
of its membership is not less than what is required for a quorum in 
the House, i.e, around 50, As a result of the Speaker's ruling, all 
the groups, other than the Congress, are technically known as “groups” ; 
they are not “parties”, There is no official Opposition Party in the 
House of the People. = Y 
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In any case, it may safely be asserted that, when there 
is not a party or coalition of parties having a clear majority 
in the House of the People, the President has to act in 
accordance with his personal judgment. The scope of this judg- 
ment, of course, is likely to be limited if one party has got 
sizeable strength, much exceeding the strength of any’ 
othet single party. Moreover, the’ President’s judgment 
must always be conditioned by the chances of its being 
ratified by the House of the People or at least by the 
electorate. 


In other words, the President can exercise his personal 
judgment in the matter of selecting the Prime Minister 
when the party alignments in the House of the People do 
not give him a single, invariable, stereotyped direction, 
though, even in such circumstances, he must consider how 
his selection will be judged by the House or the electo- 
rate. He can, under no circumstances, leave the electorate 
out of consideration. The difference between a situation 
in which he finds a clear majority in the House and a 
situation in which there is no such clear majority lies in 
the fact that, while in the former case the electorate 
has already given him a definite direction, in the latter 
case it has failed to narrow down the field of choice toa 
single, definite line and thus left an area where his personal 
judgment can—indeed, must—play its part. 


When the President exercises his personal judgment the 
House of the People may disapprove his choice. In such 
circumstances, the Ministers will resign and the President 
will invite the leader of the Opposition, if there is a recog- 
nised Opposition with an accredited leader, and ask him to 
become the Prime Minister. If this leader refuses, or if 
there is no recognised Opposition or recognised leader of the 
Opposition, the President will again exercise his judgment. 


1. The Prime Minister chosen by the President may, after suffering 
a defeat in the House of the People, appeal to the electorate through 
a dissolution. ‘ 


8 
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Once again his judgment may be disapproved by the House 
of the People. But if the process goes on repeatedly the 
President will certainly find it necessary to dissolve the House 
and appeal to the “political masters”, i. e., the voters, for 
a clear guidance and direction. It may be argued that the 
President may be faced with an identical situation even 
after the new general election. But the threat of another 
dissolution may serve to bring the members of the House to 
recognise the necessity of establishing a stable Executive. If it 
does not, the extremely fluid condition under which there can 
be no stable Council of Ministers will prevail in India as in 
France on account of the traditionai evils of a multi-party 
system. 


Guided by the principle- that he must appoint the leader 
of the majority party as Prime Minister the President will, 
whenever the existing Ministry resigns, ask the leader of 
the Opposition to form a Ministry. But if there be no 
leader of the Opposition the President has to act according 
to his own judgment. 


In another situation also, it may not be improper for 
the President to exercise his personal judgment in the matter 
of appointing the Prime Minister. We are speaking of a 
situation in which there is no doubt about the party whose 
leader should be selected but there is uncertainty as to who 
the feader is. Here the question relates to the person and 
not to the party. There may be a party or coalition of 
parties having an absolute majority in the House and enjoy- 
ing its full confidence. It may, however, be that the party 
has not yet selected its leader or that the leader has resigned 
or died and a new leader has not yet been selected. In 
this situation, therefore, there isa majority party but there 
is no accredited leader of the party. The President may 
here exercise his own judgment and select a person belong- 
ing to the said party or coalition of parties as the Prime 
Minister. If his choice is ratified by the party there will 
be no difficulty. But if the party refuses to be led by the 


—— 
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person chosen by the President the person so chosen will 
resign and the President will have to wait till the party 
chooses a leader! 


The person who is appointed Prime Minister may not 
be a member of either House of Parliament at the time of 
his appointment. In that case he must become a member 
of either House of Parliament within six months of his 
appointment. But he may be a nominated and not elected 
member of Parliament. Normally the Prime Minister should 
be a person already elected to the House of the People. 
The importance of the Lower House makes this necessary, 
although in view of the provision made by Art. 88 the 
Prime Minister’s membership of the Upper House will not 
Create any political difficulty. Normally, again, the Prime 
Minister should be an elected, and not a nominated member 
of Parliament. A nominated Prime Minister’s position may be 
weaker (from a broad political point of view) than the position 
of one who comes to Parliament on the basis of popular 
suffrage. 


The formation of the Council of Ministers is hinged on 
the appointment of the Prime Minister. When the Prime 
Minister is appointed, the whole task of forming the Council 
of Ministers becomes almost a routine matter. The President 
is required by the law of the Constitution to appoint the other 
Ministers on the advice of the Prime Minister.2 The President 
cannot act according to his personal predilections. There 
is no bar to his expressing opinions on particular persons. 
But if the Prime Minister insists the President must yield ; 
for otherwise the Prime Minister will resign and throw the 
President into an uncharted sea of trouble and anxiety. To 
a point, the President may press the claims of certain persons 
for inclusion in the Council ; to a point, he may require 


1. Queen Victoria’s preference for Lord Rosebery in 1894 over Lord 
Spencer and King George V’s preference for Mr. Baldwin in 1923 over 
Lord Curzon are relevant British examples, 4 % 

2. Art: 75(1), 
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the exclusion of certain other persons. But he may succeed 
only if he can convince the Prime Minister. Ifthe Prime 
Minister rejects his views, he must give way. 

In practice, the Prime Minister submits a list of names 
for inclusion in the Council of Ministers. Presumably he 
also specifies the ranks and portfolios of these persons. 
The President then formally appoints the persons so selected 
as members of the Council of Ministers. The allocation of 
portfolios is made by the President on the advice of the 
Prime Minister. Without the concurrence of the Prime 
Minister, the President does not make any change in the 
list of names, the placement to the ranks and the allocation 
of portfolios. In this way, effect is given to the constitutional 
provision that the other Ministers shall be appointed by the 
President on the advice of the Prime Minister. 


The Prime Minister’s task of selecting colleagues is not 
an easy one. He has to consider the claims of different 
persons and his final decision may be based on various 
factors, some of which may, in some cases, be in conflict 
with one another. The main standard of judgment, of 
course, is, as it should be, efficiency. But some other 
standards also may have to be applied. The Prime Minister 
must consider such factors, for example, as zonal affiliation, 
religion, caste, position in the party hierarchy, etc. For 
example, several persons—X, Y, Z,—may have strong claims 
on the ground of superior efficiency. But it may be found 
that all of them belong tothe same State. In that case, 
some of them may have to be dropped in order to accom- 
modate persons of other States even though these persons 
are decidedly of an inferior calibre. In this way, any two 
or more of the tests may be, in some cases, at variance 
with one another. In fact, the tests may sometimes be of 
a competitive character and, in the race of these standards, 
efficiency may sometimes be sacrificed to political expediency 


or necessity. 


J. Art. 77(3). 
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It is the unenviable task of the Prime Minister to try to 
give efficiency as much credit as possible and then make as 
best a choice as possible. Though he is the leader of the 
party, he will perhaps consult the important front rankers 
of his party at the time of selecting his colleagues. In 
Britain parties out of office have shadow Cabinets ; and 
when any such party is called upon to forma Cabinet, the 
shadow Cabinet constitutes. the core of the new Cabinet. A 
similar convention may grow up in India as the Cabinet 
system attains strength and stability. 

_The Prime Minister has a tough job even when a 
single party has a clear majority. A far more difficult task 
confronts him when the Council of Ministers has to be 
formed out of a coalition of parties. In this situation, he 
has another limitation imposed upon his freedom of choice. 
In addition to the factors already enumerated he has to 
consider another factor, viz., the apportionment of the 
membership of the Council of Ministers among the different 
parties of the Coalition. 

Even in the matter of placing the Ministers in different 
ranks and the allocation of portfolios among them, the 
Prime Minister cannot exercise absolutely free and unfettered 
discretion. ‘As in the matter of selecting. his colleagues, 
so in the matter of the distribution of ranks and port- 
folios, the Prime Minister is generally guided by political 
expediency and has to consider all the factors discussed 
above. 


| DIFFERENT CATEGORIES OF MINISTERS 

| Though the Constitution mentions only. the Council of 
Ministers, this Council has, in practice, become: a three- 
tier. body. In order of rank, there are now three classes of 
Ministers : Cabinet Ministers, Ministers and Deputy Minis- 

| ters. A convention is going to be evolved to the effect 

that the Council will have (i) an inner circle (which may 

be called the Cabinet) consisting of the chosen few 

(who may be called Cabinet Ministers), (ii) a number of 


Use cok etreemteentrs rete nee 
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Ministers who may or may not be in independent charge 
of portfolios!, (iii) a number of Deputy Ministers who 
have no independent portfolios and who assist the Cabinet 
Ministers or Ministers, as the case may be, in their depart- 
mental and parliamentary work. A Minister who is not a 
Cabinet Minister cannot, unless invited, attend any Cabinet 
meeting. It must be remembered that all important decisions 
are made in the meetings of the Cabinet and no meeting 
of the whole Council of Mintsters is held. Deputy Ministers 
are not even invited to attend any Cabinet meeting. 


All these persons—Cabinet Ministers, Ministers and Deputy 
Ministers—are known to the law of the Constitution as 
Ministers and these Ministers, including the Prime Minister, 
constitute what is known to the law of the Constitution as 
the Council of Ministers. But what is known as the decision 
of the Council of Ministers is the decision only of a part, 
though the vital part of it, viz., the Cabinet. 


There are some other political officers whose tenure of 
service depends. on the fortunes of their party in the House 
of the People. These are known as Parliamentary Secretaries. 
The Parliamentary Secretaries are not members of the Council 
of Ministers and they are not appointed by the President. 
They are appointed by the Prime Minister and their main 
function is to assist the Ministers in their duties in Parliament, 
for example, in answering questions. They have no control 
over the administrative departments. In administrative matters, 
the permanent Secretary or Joint Secretary of a Department 
has greater powers than a Parliamentary Secretary attached 
to that Department. That is why a Parliamentary Secretary 
who has-any occasion to face an unsympathetic Parliament 
often makes a very poor show. Parliamentary Secretaries are 
-not always supplied with as much information as would 
enable them to answer supplementaries satisfactorily in a House 


of Parliament. 


1. Some Ministers enjoy Cabinet rank without being members of the 
Cabinet. 
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COUNCIL OF MINISTERS : RESIGNATION AND DISMISSAL 


Let us now examine the different processes by which the 
Ministers, including the Prime Minister, go out of office. 


The Ministers, according to the law of the Constitution, 
hold office during the pleasure of the President. In other 
words, the President can dismiss any Minister—even the 
Prime Minister—whenever he likest. If he dismisses an 
individual Minister, other than the Prime Minister, the Council 
of Ministers as such may continue as before.” On the other 
hand, if he dismisses the Prime Minister, it will be necessary for 
him simultaneously to dismiss all other Ministers, i.e., the whole 
Council of Ministers. The other Ministers were appointed on 
the advice of the dismissed Prime Minister, and after the exit of 
the Prime Minister they cannot reasonably be allowed to 
continue. Moreover, a new Prime’ Minister will have to be 
appointed and this new Prime Minister may not agree to 
headTa Council of Ministers of which all the other Ministers 
had belonged to the previous Council of Ministers. In fact, 
when the Prime Minister is dismissed, the Council is auto- 
matically dissolved. 

The fact that the word “Ministers” and not the expression 
“Council of Ministers” is used in the law of the Constitu- 
tion in this context does not signify that the President cannot 
dismiss the Council as a whole. He can certainly dismiss all 
the Ministers and such a dismissal would amount, in practice, 
to a dismissal of the whole Council. The use of the word 
“Ministers” instead of the words “Council of Ministers” 
signifies that the President can dismiss individual Ministers, 
other than the Prime Minister, without at the same time 
being compelled under the Constitution to dismiss all the 
members of the existing Council of Ministers. As has been 
said earlier, the President cannot dismiss the Prime Minister 

1. Art. 75(2). 

2. Ifallthe Ministers do not voluntarily go out with their dismissed 
colleague it is to be presumed that the dismissal was based on the Prime 
Minister’s advice. : 
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without at the same time dismissing the other Ministers. 
In this connection, it is to be noted that by the law of ` 
the Constitution! the Council of Ministers is legally com- 
plete .only if there is a Prime Minister at the head. So, 
if the Prime Minister is removed the Council no longer 
exists asa legal entity. It at once becomes incomplete and 
it thus. stands dissolved. This is not the case, however, when 
one of the other Ministers is removed, for even when one 
_of the other Ministers goes away or is removed, other 
Ministers (including the Prime Minister) continue to hold office 
and the Council as. a body is not imcomplete in law. 


The law of the Constitution provides that the President 
can dismiss any and every Minister whenever he is pleased 
to do. so. In practice, however, when a Council of Ministers 
enjoys the full confidence of the House of the People, the 
President will not be in a position,to dismiss the Prime 
Minister, and he will not be ina position to dismiss even an 
ordinary Minister except on the advice of the Prime Minister. 
.If, in this situation, he dismisses the Prime Minister and brings 
into existence a new Council of Ministers, the House of the 
People (to which, by the law of the Constitution, the Council 
of. Ministers is responsible) wiil force the new Council to resign 
“and the President will have to dissolve the House and make 
arrangements for a new general election. The general election 
may result in a total disapproval of the President’s policy. 
No President is likely to view with equanimity sucha chain 
.of untoward events. No President is likely. to dismiss a 
Prime Minister heading a Council of Ministers that has a 
clear majority in the House of the People. If a President 
dismisses any. Minister without the Prime Minister’s advice when 
the Council of Ministers is supported by a majority in the House 
of the People, the Prime Minister will certainly resign and create 
the same constitutional crisis that we have discussed above. 


__.It.follows. that the constitutional provision regarding the 
President’s power to dismiss Ministers serves the purpose 


1. Art. 74(1). 
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only of enabling the Prime Minister to remove an ordinary 
Minister whom the Prime Minister no longer wants in the Coun- 
cil but who does not agree to resign. In any other case, the 
President will not, in practice, be in a position to exercise 
his power of dismissing any Minister if and when the Council 
of Ministers enjoys the confidence of the House of the People. 

If, however, the House of the People formally expresses 
its disapproval of any action of the Council of Ministers 
and yet the Council of Ministers fails to resign, a different 
situation arises; it is then the President’s obvious duty to 
dismiss .it and to appoint another Council of Ministers 
acceptable to the Legislature. 

Another method by which the Ministers go out of office is 
the method of resignation which may be adopted on various 
grounds. 


Any Minister can resign on any grounds whatsoever. 
The Constitution does not ‘specifically lay down any provision 
for resignation,! though the provision for the Council’s 
collective responsibility to the House of the People implies 
its resignation when an adverse vote is passed by that House. 
The absence of any legal provision for resignation, however, is 
not a legal bar to the normal rule that anybody holding an 
office has a right to resign. Resignation can be tendered, and 
should be accepted, on. any ground whatsoever. 


Judging from events in Punjab where the State Council 
of Ministers resigned office and refused to carry on the 
government of the State - (under orders from the Congress 
High Command) even though it. was backed by a very solid 
majority and no alternative Ministry was possible for want 
of majority in the State Legislature,. one can very perti- 
nently ask the question: Can and should the Council 
of Ministers resign even if it enjoys the full confidence of 
the Legislature and no alternative Ministry is at all possible ? 
The answer is clear; the Council of Ministers can, but 


1. There are provisions for the resignation of the President, the Vice- - 
President and State Governors. 
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should not, resign. There is no legal bar to resignation, 
but there are constitutional conventions and political res- 
ponsibilities which cannot be ignored. According to the 
rules of the Parliamentary game, it is as much a duty as a 
right of the majority party to accept and continue to hold 
office. 

When a Minister resigns, no serious consequences follow. 
An individual Minister may resign on account of illness 
or any other personal ground or on account of serious 
differences with his colleagues. When he does not agree 
with the Cabinet policy, he should better resign, for 
a recalcitrant Minister in a collectively responsible Council 
of Ministers is a constitutional anomaly. In any case, his 
resignation does not involve any other change in the Council 
of Ministers. 

But the resignation of the Prime Minister entails changes 
of different types on different occasions. 

If the Prime Minister resigns on personal grounds like illness, 
old age etc., while the Council of Ministers is backed by a 
majority in the House of the People, there is no serious 
repercussion. All the Ministers formally resign, and the 
President appoints another leader of the same party as Prime 
Minister. There being no change in the party colour of 
the Council of Ministers, the new Prime Minister will, in all 
probability, advise the President to reappoint the outgoing 
Ministers as new Ministers. 

If the Prime Minister finds himself ina minority in the 
Cabinet, he himself need not resign. In such a case he will, 
if he feels his position in the party strong enough, ask the 
non-conformist Ministers to resign. If these Ministers refuse, 
he will either submit his own resignation (which will auto- 
matically involve the dissolution of the Council of Ministers) 
or advise the President to remove them from- office. In 
the former case he will be re-appointed and he will bring 
into the new Council all his old colleagues except the non- 


conformist ones. 
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But if the Prime Minister resigns on any political ground 
like serious differences with the President or an adverse 
vote of the House of the People, the consequent resignation of 
all other members of the Council of Ministers is not to be taken 
as merely a formal matter. In this situation, a substantially new 
Council of Ministers will be formed. 


Another cause of removal from office is death. The death 
of an individual Minister or of the Prime Minister has the 
same effect as resignation on personal grounds. 


Another process of removal from office—and this is the most 
important process—is, in fact, a variant of the process of resigna- 
tion on political grounds. But due to the nature of the com- 
pulsion involved in this type of resignation, it is discussed as 
a separate process. 

In this process, the Council of Ministers as a whole resigns 
when the House of the People expresses its displeasure with 
or disapproval of the actions of the Council of Ministers 
or of any one Minister. This arises out of the constitutional 
doctrine of collective responsibility. 


COUNCIL OF MINISTERS : RESPONSIBILITY TO LEGISLATURE 


The law of the Constitution provides that the Council 
of Ministers shall be collectively responsible to the House of 
the People. 


The general significance of this statement is mainly that, 
` if the House of the People takes any clear step to express 
its desire that the Ministry should no longer continue in 
Office, the Ministry must resign. The question here is this: 
- What particular steps are recognised to be clear ? 
Unfortunately the word “responsibility” (used in the politi- 
cal sense) cannot be precisely defined. The exact implications 
of Ministerial responsibility have not been clearly set forth by 
any judicial authority in India or in any other country that 
has a written law of the Constitution definitely providing: for 


1. Art. 75 (3). 
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such responsibility: There is no controversy about the fact 
that, iffa Ministry is responsible, it must resign. when the 
“Legislature indicates, by any of certain modes of action, 
that it should resign. ` There is, however, a strong controversy 
about what those modes of- action are, i. e., what steps taken 
by the Legislature are sufficient to force the Ministry out of 
office. The point at issue, then, is this : What form should 
the Legislature’s expression of displeasure with the Ministry 
take so that the Ministry may feel compelled to resign ? 


In the absence of any well-defined, invariable, legally valid 
meaning attached to the term “responsible”, responsibility is 
sometimes interpreted in our country exactly on the lines of 
the convention of responsibility in the British Constitution. 
This interpretation is, however, open to the objection that 
- while in Britain Ministerial responsibility flows from convention, 
in ‘India itis based on the law of the Constitution. A legal 
provision should not be interpreted in terms of a conventional 
doctrine. Conventions not’ definitely growing out of law can 
be given a very elastic interpretation and can sometimes be 
explained away. Because they grow out of peculiar political 
situations they can be twisted and turned and stultified in 
accordance with political expediency. But when a provision 
is written in the fundamental law of the Constitution, no 
such possibility exists. A written provision of the Constitution 
is different in nature and force froma convention. The only 
authoritative pronouncement on it is judicial interpretation, 
‘whereas a convention may be validly interpreted by any such 
person as a Prime Minister. Written laws and conventions 
of the Constitution belong to different planes. Naturally the 
provision for Ministerial responsibility laid down in the 
written Constitution of India cannot be considered to be y 
exactly identical with the uncertain and variable implications of 
the convention of Ministerial responsibility prevailing in Britain. 


As the convention of Ministerial responsibility in Britain 
has-been a matter of historical evolution it has not always 


1. See the relevant provisions of the Irish Constitution. 
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meant the same thing, In the latter part of the 19th century, 
the British Cabinet felt it desirable to resign practically on 
any and every occasion of defeat. But the present position 
is that the Cabinet does not generally take the convention 
ot Ministerial responsibility in the sense that it must resign 
on any and every occasion of defeat. The convention has 
now come to be interpreted in a manner convenient to the 
existing Ministry. The occasion on which a defeat in the 
House of Commons would now make the British Cabinet 
feel compelled to. resign must be, in the light of the present- 
day interpretation of the convention, what the Prime Minister 
is pleased to recognise as a major occasion. It seems that, 
in Britain to-day, nothing but a direct vote of censure or 
no-confidence would be sufficient to dislodge a Ministry. 
Moreover, in British practice, a defeated Ministry may, instead 
of resigning, advise the Sovereign to dissolve the House of 
Commons, It is only if its appeal to the electorate fails that 


the said Cabinet must quit office. 


In India the spokesmen of the party in power to-day 
explain Ministerial responsibility conveniently on the lines 
of the latest practice in Britain. Sometimes they even go 
farther than even a British Ministry would go. In this connec- 
tion three cases require some discussion. 


An amendment to an official resolution moved by the 
Minister of Education was carried, in the teeth of the 
Ministry’s opposition, in the Legislative Assembly of Madras 
in 1953. Thereupon an Opposition member argued that 
the Government could not continue in office after sustain- 
ing that defeat. The Chief Minister of Madras, Sri Raja- 
gopalachari, refused to accept this contention and said that 
only if the Ministry was defeated on an issue “which the 
Government treated as a motion of confidence”, political 
consequences might follow. “In that event,” he declared, 
“the passing of a resolution against the Government’s 
Opposition would amount to a vote of no-confidence which, 
according to established conventions of -the working. of 
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parliamentary institutions, would entail resignation of the 
Government or a recommendation to the Governor that the 
Assembly be dissolved.” 


Here we havea misleading pronouncement with regard to 
the central fact. It is not the ‘‘established conventions of the 
working of parliamentary institutions” but express provisions 
of the document known as “The Constitution of India”! that 
require the Government to be responsible to the Lower House 
of the Legislature. From this basic misinterpretation two 
other misleading points were sought to be established—the right 
of the Government to decide whether the issue involved is one 
of confidence, and the right of the Prime Minister (or Chief 
Minister) to recommend dissolution of the Legislature. When 
there is a written law of the Constitution-—and not only an esta- 
blished convention—that provides for Ministerial responsibility, 
it is not the Executive but the Judiciary that can explain 
whether a particular form of defeat entails resignation or 
not. The Executive has not been authorised to interpret the 
provisions of our Constitution. It is not within the power 
of the Government to declare that defeat on an_ issue, 
which it was not pleased to treat as a matter of confidence, 
does not entail, in accordance with the terms of our Cons- 
titution, resignation of the said Government. Only when 
the House itself expressly declares that a particular defeat 
has not been intended to express want of confidence,? can 
a Ministry continue in office even after the defeat it has 
sustained. Again, when there is a written law of the 
Constitution for the enforcement of responsibility, it is 
hardly open to the Government to cling to office and 
recommend to the Governor that the Assembly be dissolved. 


In Travancore-Cochin, in 1953, a motion moved by the 
Chief Minister, which the Speaker declared he would take 
as a motion of confidence, was lost. Instead of resigning, 


1. Art. 75(3), 164(2). 
2. The defeated Ministry can secure a decisive. verdict of the Legisla- 


ture on the issue by moving a vote of confidence. 
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the Council of Ministers advised the Rajpramukh to dissolve 
the Assembly—an advice which “he accepted. Whether the 
Ministers should have been permitted to escape their legal 
responsibility to the Legislature is an open question. 


In Andhra, in 1953, the Payment of Salaries Bill, introduced 
by the Government, was amended, in spite of the State 
Government’s stiff opposition, by the Legislative Assembly. When 
a member asked whether in view of this defeat the Ministry 
would resign, the Law Minister said that there was no 
question of such resignation because the Ministers were 
prepared to abide by the decision of the Assembly specified 
in the amendment. If this is a correct attitude, a Ministry 
in India need not resign even when demands for grants 
are reduced. Even under Dyarchy Ministers resigned when 
the House reduced the salaries proposed for them by the 
Government. 

The views and conduct of the Chief Ministers of the above 
three States signify that the law of responsibility laid down in 
our Constitution is going to be interpreted by the Executive. 
This is an unhappy state of affairs. To leave to the 
defeated Ministry’s decision the question whether a parti- 
cular defeat is major or not, binding or not, is to spirit 
away the law of responsibility. 


We have so long explained responsibility as signifying 
that a defeated Ministry must resign. This is certainly the 
primary and essential meaning of responsibility. But respon- 
sibility also means that the Ministry must always respond 
to the wishes of the Lower House. 


There are several processes by which the House of the 
People can show its disapproval of the Council of Ministers. 
(i) It may pass an amendment to the special address to 
Parliament which the President delivers at the commence- 
ment of the first session after each general election and at 
the commencement of the first session of each year. (ii) 
It may reject a measure—Bill or resolution—introduced by 
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the Government for its approval, or it may pass an 
amendment to such a measure in the face of the Govern- 
ment’s opposition. (iii) It may pass an adjournment motion, 
opposed by the Government. (iv) It may passa direct vote 
of censure or a straight motion of no-confidence. 


There are two devices through the instrumentality of ` 
which the Ministry can modify the enforcement of Ministerial 
responsibility. These are (i) party discipline and (ii) threat to 
dissolve the House. In fact, in modern days these methods 
have become so effective in Britain that what is apparently a 
Parliamentary Government has practically become a Cabinet 
Dictatorship. In India also, party discipline is being rigorously 
enforced. And the threat to dissolve the House, made by 
a Ministry that has not yet been defeated but finds itself 
in a difficult position, may serve to turn in its favour a’ 
goodly number of members afraid of a fresh election, 


COLLECTIVE RESPONSIBILITY 


“The Constitution of India” provides that the Council 
of Ministers shall be collectively responsible.t This means 
that for every action of every individual Minister the whole 
Council shall be responsible. There is no bar to the House 
of the People expressing no-confidence in an individual 
Minister, but if such a motion is carried in the House, the 
whole Council must resign. As a matter of fact, when 
there is any possibility that the House of the People may turn 
against an individual Minister, that Minister is likely to resign 
immediately without facing the House and the House will no 
longer find any occasion to pass a vote of censure against him. 
If he does not choose to do so, the Prime Minister may advise 
the President to dismiss him. If neither of these two courses 
is adopted the Council of Ministers as a whole will go. No 
Minister can plead in self-defence that a particular act of 
another Minister has not been known to him or to the whole 


Council. 


1. Art. 75(3) 


a 
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Individual Ministers can, of course, take action indepen-' 
dently in certain cases.-A clear-cut division of matters into those 
that must require Cabinet decision and those that may be decided, 
by a Minister. independently has not -been made in India as it, 
cannot possibly be. made in;any country by -any constitutional: 
arrangements : whatsoever. - But the: President. may decide 
whether a particular action of an individual Minister should 
be examined by the whole Cabinet or not! ; there is, therefore, 
some sort of check on the independent actions of individual 
Ministers at least in matters deemed signficant by. the 
President. ` 


But irrespective of the question whether the attion involved 
is the independent action of an individual Minister or the 
collective action of several’ Ministers or of the Cabinet, and, 
therefore, of the whole Council of Ministers, it is incumbent 
on every Minister to «hold himself responsible for it to 
the House of the People. So far as the House of the People is 
concerned, the Council of Ministers must stand or fall together. 
Before the House, every Minister must defend his colleague so 
long as: he does not resign, and all the Ministers must, in case 
of any division of the House, cast their votes on the same 
side. The law of our Constitution definitely stands against 
any “agreement to differ” which may have some place in 
the less rigid framework of the British Cabinet system. 


SALARIES ETC. OF MINISTERS 

The salaries and allowances of the Ministers for the 
Union are such as Parliament from time to time deter- 
mines by law.2 At present these are determined by the 
Salaries of Ministers Act, 1952. 


OATHS OF OFFICE AND SECRECY 

“ Before a Minister enters upon his office the President 
administers to him the oath of office and of secrecy according 
to the prescribed form.” 


1. Art. 78(c). 2, Art. 75(6). 
3. Third Schedule; 
9 
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FUNCTIONS OF THE COUNCIL OF MINISTERS 


“The Constitution of India” provides that the Council 
of Ministers with the Prime Minister at the head will aid 
and advise the President in’ the exercise of his functions.? 
Leaving aside some specific duties of the Prime Minister 
we may discuss the functions of the Council of Ministers as a 
collective body. 


At the very outset we must point out that, according 
to the present practice, all the Ministers in the Council 
of Ministers do not meet as a collective body. It is the 
Cabinet that performs, in practice, the functions belonging, 
by law, to the Council of Ministers as a collective institu- 
tion. An individual Minister has powers and functions, but 
the powers and functions of the whole Council of Ministers 
are, in actual practice, the powers and functions of that section 
of the Council which is usually called the Cabinet. 


‘ The Constitution bars any judicial probe into the facts 
of Ministerial “aid and advice” by providing that the question 
whether any, and if so what, advice was tendered by 
Ministers to the President shall not be inquired into by any 
Court.” But at the same time the Constitution brings all 
the functions of the President—executive, legislative, financial, 
judicial, miscellaneous and extraordinary, as we have classi- 
fied—within the scope of Ministerial advice. It lays down 
categorically that the Ministers are to aid and advise the 
President in the exercise of his functions. It excludes no. 


particular function from the ambit. of Ministerial “aid and 
advice”. 


It follows that all the functions of the President in 
which Ministerial advice is at all available or possible are 
to be exercised by the President after being aided and 
advised by the Ministers. 

The President appoints the Prime Minister. He can ask 
the Prime Minister to furnish information relating to the 


1, Art, 74(1). 2, Art. 74(2). 


THE UNION EXECUTIVE : THE COUNCIL OF MINISTERS 13! 


administration of the affairs of the Union and proposals 
for legislation. Furthermore, he can ask the Prime Minister 
to place before the Council of Ministers (in practice, the 
Cabinet) for its consideration a matter decided upon. indi- 
vidually by a single Minister.‘ In appointing the Prime 
Minister, the advice of an outgoing Council of Ministers 
that would no longer bear any responsibility to the House 
of the People is constitutionally incongruous. In the two 
other cases, the very nature of the functions to be performed 
excludes Ministerial “aid and advice”. 


But except in regard to these three functions, which must 
necessarily be discharged by the President according to his own 
judgment, the President must always seek the “aid and advice” 
of the Ministers. 


Moreover, the expression ““aid and advice” has acquired 
a technical meaning. Its import is that the President is 
bound to be guided by the advice tendered to him. If 
the President fails to act in accordance with Ministerial 
advice he will set in motion a whole series of develop- 
ments that may lead him to a position in which he may 
have to yield after defeat and discredit. So it can be 
presumed that no President will reject Ministerial advice. 


In practice, the President takes no active part in the 
discharge of his functions, It is the Ministers who perform 
these functions. So, in short, the functions of the Council 
of Ministers consist, in reality, of the functions of the 
President.2 

Normally the Ministers act individually only in routine 
matters. In matters of broad policy-making or in other 
important matters, decision is arrived at in the meetings of 
the Cabinet. These decisions are taken as the decisions of 
the whole Council of Ministers, although the active part is 
played only by Cabinet Ministers. : 


1. Art. 78(b), 78(c). 
2. A list of these functions has already been given above, 
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t There: is -a Cabinet Secretariat. Cabinet meetings are 
held {from time: to time. . The agenda is prepared finally 
under, ‘the direction .of ‘the Prime Minister, 


of his actions, “done : without `; Cabinet decision, may be 
brought before the Cabinet by the President’s 


ight of his own judgment 
given by him (the Prime 
nt Ministers may. be invited 
its guidance. The Budget 


t by the Finance Minister. 
It is discussed and decided upon by the Cabinet.. There 


In such matters individual Ministers 
cannot take independent action. In other matters, a good 
deal. of latitude is given to the Ministers to act alone. 


But the Prime Minister can, whenever he , likes, ask a 
Minister, even Without 


effect, to. submit a matter fo isi 

tl When a Matter is. inc} 
Meeting, it is discussed in the Cabinet and a majori 
often unanimous) decision prevails 


1. Art, 78(c),- 


inet discussion and decision. But any 


it compulsory for some Specified « 
Pon by the Cabinet and the Budget . 
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Minutes of Cabinet meetings are recorded. Cabinet decisions 
with the minutes are sent- to the President by the -Primè 
Minister,1 and the President formally ‘signifies his approval. 
The President may make comments and express. his consi- 
dered opinions ; but if the Cabinet, backed by a majority, in 
the House of the People, persists, the President’s opinions 
do not prevail over the decisions of the Cabinet, 


It is to be noted that the Constitution authorises: the 
President to make rules for the more convenient transaction 
of the business of the Government of India, and for :the 
allocation among the Ministers of the said business.2 These 
rules are, in practice, framed on the advice of the. Cabinet. 
The business of the Government of India, referred to here, 
includes all the functions of the President. y 


_ The Constitution also provides as follows :. Orders and:other 
instruments made and executed in the name ofthe President 
shall. be authenticated in such manner as may be -specified in 
Rules to be made by the President, and the validity of an 
Order or instrument which is so authenticated shall not be 
called in question on the ground that it is not an Order or 
instrument made or executed by. the ‘President.’ . In-practice, 
these rules of authentication: are made on Cabinet advice. 
According to the existing rules, a Secretary to the Govern- 
ment of India authenticates an Order or other instrument 
that is.made and executed in the name- of the President. 


THE PRIME MINISTER : POSITION, POWERS AND FUNCTIONS" j 


The Prime Minister is the head of the Council: of Minted 
and, therefore, the Chairman of the Cabinet. e 

He is also,-the head of the party or coalition’ that’ has 
a majority or at least the largest numerical strength in ‘the 
House of the People. Indeed, he i is appointed Prime Minister 
‘because he is, or is likely to become, the leader of the party 
Or coalition that has secured a majority’ in the House or, at 


1. Art. 78 (a). 2. Art. 77 (3). ote 
3. Art. 77 (2). 4. Art. 74 (1). 
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any rate, a greater Strength than an 
group. When he is a me 
he is usually, though not ne 


y other single party or 
mber of the House of the People, 
Cessarily, the Leader of the House. 


Politically, though not legally, his position is supreme in 
India. Formally he is the chief adviser of the President, but 
as a matter of fact he is the chief functionary in the affairs 
of the Union. 

As leader of the lar 
of the People, he has 
and decisions of that au 
Leader of the House, h 
if he is not a member o 
Tight to attend the H 
there! The same 


gest party or coalition in the House 
great influence over the deliberations 


remark applies to his position in the 
hus the Prime Minister’s influence is always 
felt in Parliament, 
The Prime Min 
from those of the (G 


caste distribution etc., 
a substantial power o 


tant personages to uni 


mportant positions and raise the smaller 
fry ‘to a high positi 


on. 


The Prime. Minister can advise the President to dismiss 
any of the Ministers, If a Minister fails to follow the party 
line and is yet unwilling to resign, the Prime Minister can 
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easily eliminate him by formally offering his own resignation 
and then forming a new Council of Ministers. 


The Prime Minister presides over the meetings of the 
Cabinet. In this matter, we must remember, the real authority 
of the Prime Minister depends on what is called personal 
equation. A man of forceful personality can and does easily 
dictate policy ; but a man of quiet, unobtrusive temperament 
may remain no more than a dumb and ineffective Chairman. 
As in British constitutional history, future generations in India 
may find in Indian history good Chairmen of Cabinets who 
are not, from the standpoint of initiative and drive, good 
Prime Ministers. The Prime Minister, it has been said, is 
the keystone of the Cabinet arch. Naturally the strength or 
weakness of the Prime Minister affects the Cabinet. A strong 
Prime Minister usually means a strong and effective Cabinet. 
A weak Prime Minister often means a divided or vacillating 
Cabinet. 

The Prime Minister is not only the political chief ; he is 
also the chief administrator. He may not hold any portfolio ;+ 
but he must co-ordinate the activities of the different 
Departments.2 He straightens the angularities of the different 
Ministries, removes the divergences that may arise among 
them, and makes their policies and actions a coherent whole. 
Here, naturally, personality counts. An active Prime Minister 
has a great power of initiative, guidance and intervention and 
he may set the general tone of the team-work. All Ministers 
are attuned to his policy. 


The key to high offices and places lies in the hands of 
the Prime Minister. The Governors, the Judges of the Supreme 
Court and the High Courts, the Attorney-General, the 
Comptroller and Auditor-General and many other high officials 
are appointed, and the nominated members of the Houses 
of Parliament are nominated, on the advice of the Prime 


no DRL 
1. Sri Nehru is in charge of Ministry of External Affairs and 
Commonwealth Relations. > 
2. The Departments of the Government of India are knownas Ministries, 


of appointment, the ‘appropriate 
Ministers (e, £» Law’ Minister in-the case of the Judges’ and 


the- Attorney-General, Finance. Minister- in the case, of the 


Honfe Minister in 


~ Persons! are ‘consulted 
by. him. Even if a Prime Minister does not hold the portfolio 
of External Affairs, he has the final. power to advise the 


to the appointment of Ambassadors and 


Specifically mentions some 
Prime Minister, According to the Consti- 
(a) to communicate 


Minister has. to 
Party ‘affairs are 
and control; different sectional 
i by him into an 
> if he istan: efficient 
ible impress of his 


of his Party, the: Prime 
- perform important political fuactions, 


If he happens 
: ment, his voice de 
attention to, 


to: be the Leader ` 


SS Sw 
1.. For example, Some Judges Must be consulted Tegarding the int- 
ment of Supre: © Court Judges (Art 124) and Governors are usually 
- consulted Tegarding the appointment of High Court Tuidges. 

2. Ait. 78, Te ie Seat lo aiis J 
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‘can, when he is the Leader of a House, exert great influ- 
‘ence on the order of its’ business. No doubt, in the House 
„the: presiding officer—the Speaker in the House of the People 
‘and the Chairman in the Council of States—is in the supreme 
‘position. But: among the members the Leader of the House 
certainly enjoys the greatest prestige and influence. 
~ + Usually the -Prime Minister is expected to be a'man of wide 
: knowledge and sympathy, of resilience and adaptability, of 
‘quick decision and swift action, an adept in politics, an efficient 
“administrator and an adroit manager of party politics. 
THE ATTORNEY-GENERAL FOR INDIA 
i The President shall appoint a person who is qualified 
to be appointed a Judge ‘of the Supreme Court to` be 
: Attorney-General for India. 
The Attorney-General holds office during the pleasure of 
the President and receives such remuneration as the President 
determines. $ 
It is the duty of the: Attorney- -General. to give advice 
to-the Government of India’ upon such. legal matters, and, 
to perform such other duties of a legal character, as may from 
time: to time be referred or assigned to him by the President, 
¿and to discharge the functions conferred on him by or under 
the Constitution or any other law forthe time being in force. ` 
In the performance of his,duties the~Attorney-General has 
¿the right of audience in all courts in the territory of India.? 
` ¿ The :Attorney-General, has also the right to speak in, and 
otherwise:to take part ‘in, the proceedings of. either House 
Lof Parliament; any; joint - sitting of the Houses, and any 
~ Committee. of Parliament of which he may; be named a 
¿< Member, but he is not-entitled-to vote.” TE 
-THE COMPTROLLER AND AUDITOR-GENERAL‘OF INDIA ` 


The: “Comptroller and ‘Auditor-General ‘of India i is appointed 
“by ‘the President obviously on the advice of the’ Council of 
“Ministers - ‘but the Constitution provides’ elaborate safeguards 
for the protection ci his independence from Execntive 


I VATE 76 An `- 2 Art. 88. 
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interference: or Political pressure. He can be removed from 
Office only in the like manner and on the like grounds as a 
Judge of the Supreme Court. Neither his salary nor his rights 
in Tespect of leave of absence, pension or age of retirement 
can be varied to his disadvantage after his appointment. In 
order to keep him free from the temptation of yielding to the 
influence of the Union or the State Executive in the hope of 
Securing good jobs after retirement it has been provided that 
he shall not be eligible for further office either under the 
Government of India or under the Government of any State 
after he has ceased to hold his office. It is significant that 


there is no similar Prohibition in the case of the Supreme 
Court and High Court Judges. 


The Comptroller and Auditor- 
duties and exercise such powers i 
of the Union and of the States 


or body as may be prescribed 
by Parliament, 


General shall perform such 
n relation to the accounts 
and of any other authority 
by or under any law made 
He shall prescribe, with the approval of the 


»„ the form in which the accounts of the Union or the 
States shall be kept. 


se of Parliament. Similarly, he shall 


or reports relating to the accounts of 
the State, which the Governor shall cause to be laid before. 


the State Legislature? Thus any defects or irregularities in 
the accounts of the Union or of a State which may be 
Pointed out by the Comptroller and Auditor-General will 
formally come before the appropriate Legislature which may 
take any action that may be deemed necessary for the 
punishment of guilty or negligent persons or for the pre- 


vention of defects or irregularities in future. The Comp- 
troller and Auditor-Gene 


constitutional instrument 


control over the expenditure of public money, 


2. Art. 149, 150, 


1. Art. 148. 
3. Art. 151. 


CHAPTER VIII 
THE UNION LEGISLATURE 


The Legislature of the Indian Union is called Parliament. 


Parliament ‘consists of the President and two Houses 
known respectively as the Council of States (Rajya Sabha) 
and the House of the People (Lok Sabha).! Thus, the 
President is an integral part of Parliament. 


COUNCIL OF STATES : COMPOSITION 

The Council of States consists of 12 members nominated 
by the President and not more than 238 representatives of 
the States and of the Union Territories.” Therefore, the maxi- 
mum strength of the Council of States is 250. 

The members to be nominated by the President (on the 
advice of the Council of Ministers) are to be persons having 
special knowledge or practical experience in respect of any 
one or more of such matters as literature, science, art and 
social service.® 

Thus, the nominated members are not representatives of 
“States” as separate entities, and what is more, there is not 
the slightest trace of any territorial representation in their 
case. They are nominated rather on the principle of functional 


representation. 

All members, other than these 12 nominated members, 
are representatives of the States (and Union Territories) as 
such. They represent their respective States (and Union Terri- 
tories) as individual entities. According to the Constitution, 
While the House of the People consists of “members directly 
elected by the voters in the States”,* the Council of States 
consists of 12 nominated members and “not more than ‘two 
hundred and thirty-eight representatives of the States’’.® 


1. Art. 79, 2. Art. 80(1) (a 
i 5 ), (1) (b). 
3. Art. 80 (3), 4, Art. 81 (1). 


5. Art. 80 (1) (b). 
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Again, while the Constitution specifically lays down that 
seats in the House of the People will be allocated to the 
States on the basis of population!, it does not expressly men- 
tion anything about population in the matter of allocating 
seats in the Council of States to the different States.” 
While seats in the Council of States, allocated to different 
States, have been fixed by the Constitution, seats in the House 
of the People, to be allocated to the States by law, will be read- 
justed after the completion of every census.? Moreover, there 
is a significance in the names of the two Houses. While one is 
called the Council of States, the other is called the House of the 
People. The Constitution, indeed, seeks to establish a difference 
in representation: in the Upper House, the States as units 
of the Indian Union are represented, whereas in the Lower 
House, the nation.as a whole is represented. 


From this it would appear that, in the organisation of 
-the Union Legislature, the federal principle has been followed 
-and that the bicameral Legislature is necessary because we 
thaye:a federal structure in India. But this is not wholly true. 
To a certain extent, no doubt, the federal principle has been 
-followed in this matter. But though the Council of States 
_is_ composed of representatives of the States as separate entities 
‘and is- thus distinguished from the House of the People 
¿whieh is, composed of representatives of the people irrespective 
of their State affiliations, there are still some differences between 
the, constitutional arrangements in India and the federal 
‘theory in this respect.” 

“` First, the States in India have no equality in represen- 
tation., So State rights cannot be fairly and equitably 
‘guarded by the Council of States, Then again, the powers 


rt. 8P (2) 


aoai 3 
e 2!) Of course, in ieality, population has bee 


n taken into account in the 
The formula is : one seat per: million for the 
‘for every additional two millions or part 
pter, States Reorganisation 


‘matter of allocation of ; seats. 
first five millions and one seat foi 
thereof exceeding one. million (Introductory Chal 
Bill, 1956). : } 

3. Art. 81 (3)- 
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of the Council of States and of the House of- the People 
are more unequal than would be ansiiiee ina truly federal 
scheme, out t 

The system of nomination in the composition of the Council! 
of States is sought ‘to be justified on the following grounds : 
Some important personages whose wise counsel and technical 
knowledge would be very useful for Parliament may ¢hoose* 
to avoid the din and bustle of party politics and election’ 
manoeuvrings. Such persons, it is argued, should be included: 
in the Council of States in order to enhance the dignity 
and . effectiveness of the House. This argument is hardly 
a convincing reply to the criticism. that the system of, 
nomination violates the principle of democracy and. smacks 
of packing. the House with some supporters of the Cabinet... 

In addition to the 12 nominated members, the Council 
of States contains repfesentatives of the States and Union’ 
Territories. The allocation of seats in the Council of: States: 
to be filled by the representatives of the States and Union 
Territories has beer made by law! as follows : 


TS 


States Total Seats States Total Seats 
Andhra-Telengana , . i8 . Gujarat DU 
Assam 7 Jammu and Kashmir 4 
Bihar 25 Kerala oat 
Madhya Pradesh 16 Punjab EREI = 
Madras 17 Rajasthan t O 
Maharashtra 17 Uttar Pradesh ` 34 i 
Mysore 12 West Bengal AS 
Orissa ` 10 Nc 

Union Territories Total Seats Union Territories © Total’ Seats ` 
Bombay 3 Manipur o ipi Eas, 
Delhi BY AS Tpura ns es OY E, 
Himachal Pradesh. 1 ; Le? 


1. The arrangement proposed in the States Reorganisation Bill (1956) 
is given here.: The original arfangemént, as incorporated in thé! Consti- 
tution (Fourth Schedule), was different. Bie 
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All members, other than the twelve nominated members 
of the Council of States, are representatives of the State 
and the Union Territories. But they are not to be depu- 
ted by the respective Governments of the States. The repre- 
sentatives of Jammu and Kashmir are at present nominated 
by the President. But the representatives of all other States 
are elected by the elected members of the Legislative Assembly 
of the State concerned in accordance with the system of 
proportional representation by means of the single transferable 
vote.! 


Through representation by the single transferable vote 
the relative position of parties and groups in the Legislative 
Assembly of a State is likely to be reflected in the State’s 
representation in the Council of States. This system ensures 
that the minority parties and groups in the Assemblies of 
the States concerned are not totally deprived of a voice in 
the Council of States. 


COUNCIL OF STATES: QUALIFICATIONS FOR ELECTION AND 
DISQUALIFICATION FOR MEMBERSHIP 


A person shall not be quailfied to be chosen to fill a seat 
in the Council of States unless he (ji) isa citizen of India, 
(ii) is not less than thirty years of age, and (iii) possesses 
such other qualifications as may be prescribed in that behalf 
by or under any law made by Parliament. But certain 
classes of persons are disqualified for membership. A person 
shall be disqualified for being chosen as, and for being, a 
member of either House of Parliament (i) if he holds any 
“office of profit” under the Government of India or the Govern- 
ment of any State, other than an office declared by Parliament 
by law not to disqualify its holder ; (ii) if he is of unsound 
mind and stands so declared by a competent Court; (iii) if 
he is an undischarged insolvent ; (iv) if he is not a citizen of 
India, or has voluntarily acquired the citizenship of a “foreign 


1.. Art, 80(4) and the appropriate Order under Art. 370(1)(d), 
2. Art. 84, 
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State”,! or is under any acknowledgment of allegiance. or 
adherence to a “foreign State’; (v) if he is so disqualified by 
or under any law made by Parliament. But, in this context, 
a person shall not be deemed to hold any “office of profit” 
under the Government of India or the Government of any 
State by reason only that he is a Minister either for the Union 
or for such State.2 A person may not be subject to any of 
the disqualifications mentioned above at the time of his being 
chosen as a member; but he may be disqualified subsequently 
on any of these grounds.° In such a case, he will cease to be a 
member, even though he had been properly chosen. If any 
question arises as to whether a member of either House of 
Parliament has become subject to any of the disqualifications 
specified above, the question shall be referred for the decision 
of the President and his decision shall be final. Before giving 
his decision on any such question, the President shall obtain 
the opinion of the Election Commission and shall act according 


to such opinion.* 


DURATION OF COUNCIL OF STATES 


The Council of States is a permanent body ; it cannot 
be dissolved by the President. Although it is not subject to 
dissolution, as nearly as possible one-third of its members 
Must retire as soon as may be on the expiration of every 
Second year in accordance with the provisions made in that 


behalf by Parliament by law. 


As provided by law made in this behalf by Parliament, 
those members of the Council of States elected or nominated 
after the commencement of the Constitution who are to 


Tetire on the expiration of the second year are to be selected 


nt ae a 
1. States in the Commonwealth of Nations are not at present “foreign 


States”, 

2. Art. 102. 

3. e.g. He may become an undischarged insolvent, or he may volun- 
tarily acquire the citizenship of a “foreign State”, after being duly chosen as 
4 member of a House of Parliament. 

4. -Art. 103, 5. Art. 83 (1), 
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by lot ; and the seats thus vacated are to be filled up exactly 
in the same manner as that in which these * seats were 
filled at. first.1 Similarly, those who would retire “at ‘the end’ 
of the fourth year are to be selected by lot and their ‘seats will’ 
be filled up as before. The remaining one-third of the members: 
aré to retire at the end of the sixth year and the- seats’ vacated’ 
are “to be filled up as before. In- this way-a permanent life is’ 
ensured for the Council of States as a body ‘although’ member- 
ship is subject to change. $ ; 


OFFICERS OF COUNCIL OF STATES 


The Vice-President „of India is ex-officio Chairman of. the 
Council of states.2 ` - à 


Strictly - speaking, the Vice-President is not a. member of 
the ‘Council of States. He is only its: Chairman. He. has 
the usual ‘casting ` vote of the Chairman, but he ‘has’ no! 
member’s vote. That is why there is a difference ‘between’ 
the Chairman’s and the Speaker’s right to vote when TESO- 
lutions contemplating their removal from office happen to` 
be discussed ¿in ‘the respective Chambers. In such a case 
the Chairman: of the: Council of States (the Vice-President) | 
is entitled‘itoc noi vote at all,? but the Speaker of the: 
House - of the People ‚is entitled to a vote in the first 
instance.’ This is because the Speaker is a member of the 
House of the People, presiding .over the meetings. of the 
House, but the Chairman is not a member of. the Council 
of States, though he presides over its meetings.‘ 


The: Council of States: elects one of its members as its. 
Deputy. Chairman.® : i * 


nomination. 
aie Sha. 64, 89 (1). 3y) Arty 392;(2): 
“4.7 Arts. 96 (2). rem i 
5. For-the tenure of office.etc. of the Vice-President who is- ex-officio: 
Chairman of the States, see above. i 
6. Art. 89 (2). 


“tp ‘For ‘example, if: a fiominated member retires, the -vacancy will. be 
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A member holding office as Deputy Chairman of the Council 
of States (i) shall vacate his office if he ceases to’be a member 
of the Council ; (ii) may, at any time, by writing under-his hand 
addressed to the Chairman, resign his office; and (iii) may be 
removed from his office by a resolution of the Council passed 
by a majority of all the then members of the Council. But no 
resolution for the purpose of removing the Deputy Chairman 
shall be moved unless at least 14 days’ notice has been given of 
the intention to move the resolution. 


When the office of the Chairman is vacant, or during any 
period when the Vice-President is acting as, or discharging the 
functions of, the President, the duties of the Chairman shall be 
performed by the Deputy Chairman, or, if the office of the 
Deputy Chairman also is vacant, by such member of the 
Council of States as the President may appoint for the purpose. 
During the absence of the Chairman from any sitting of the 
Council of States, the Deputy Chairman, or if he also is absent, 
Such person as is determined by the rules of procedure of 
the Council, or if no such person is present, such other 
person as may be determined by the Council, shall act as 
Chairman.? 


At any sitting of the Council of States, while any resolution 
for the removal of the Vice-President from his office is under 
Consideration, the Chairman, or, while any resolution for the 
Temoval of the Deputy Chairman from his office is under consi- 
deration, the Deputy Chairman, shall not, though he is present, 
preside ; and, in relation to every such sitting, the provisions of 
the Constitution that apply in relation to a-sitting from which 
the Chairman, or, as the case may be, the Deputy Chairman is 
absent, shall apply.? 


There shall be paid to the Chairman and the Deputy Chair- 
man of the Council of States such salaries and allowances as 
may respectively be fixed by Parliament by law.‘ 


1. Art. 90. 2. Art. 91 
3. Art. 92(1). 4. Art. 97, 
10 
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COUNCIL OF STATES : POSIT: 


s ION, POWERS AND FUNCTIONS OF 
THE CHAIRMAN 


_ As already explained, the Chairman seems to be a non- 
member officer of the Council of States. He is the Chairman of 
the Council of States by virtue of his office of Vice-President. 


He presides over the sittings of the Council of States and 
Performs all the usual functions of a presiding officer. When he 
Presides over a sitting he cannot vote in the first instance, but 


he must exercise a casting vote in the case of an equality of 
vote.? 


When, however, a resolution for the removal of the Vice- 
President (i. e., the Chairman himself ) from his office is under 
consideration, the Chairman wili not preside over the sitting of 
the Council. In such a sitting he has the tight to speak, and 
otherwise to take part in the proceedings, but he is not entitled 


to vote at all on the said resolution or any other matter during 
such proceedings.? 


The Vice-President is normally a party man and he may 
not discard his party label. Still it is not impossible for him to 
be impartial in the discharge of his ex-officio functions as Chair- 
man of the Council of States. In Britain the Lord Chancellor 
holds a political office: But he can very well be impartial in 


discharging his functions as the presiding officer of the House 
of Lords. 


HOUSE OF THE PEOPLE 


The House of the People consists of not more than 520 
members. All but a few members are directly lected by 
voters in the States. At present, there are no voters for the 
purpose of Parliamentary elections in the State of Jammu and 
Kashmir and in Part B Tribal Areas of Assam. For the repre- 
sentation of the people of Jammu and Kashmir the President 
has filled by nomination the 6 seats in the House allotted to 
that State. | For the representation of the people of the Patt B 


“1. Art. 100(1). A 2. Art. 92. 
3. Art. 81 (1). 
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Tribal Areas of Assam also, thé President: “hag nominated Ť 
member to the House of the People, 


For the purpose of election to the House of the People, the 
States are divided into territorial constituencies! (mostly 
Single-member). The ratio between the number of members 
allotted to each territorial constituency in the States and the 
population of that constituency, as ascertained at the last 
Preceding census of which the relevant figures have been publi- 
Shed, must, so far as practicable, be the same.? Roughly 
Speaking, there is one member for around seven lakhs of 
people in the States. 

The allocation of seats in the House of the People is given 
below,’ 

1. Andhra-Telengana—43. 2. Assam—12,. 3. Bihar—S5. 
4. Gujarat—22, 5, Jammu and Kashmir—6. 6. Kerala—18, 
7. Madhya Pradesh—36. 8. Madras—41, 9. Maharashtra 
—40. 10. Mysore—26. 11. Orissa—20. 12. Punjab—22. 
13. Rajasthan—22. 14. Uttar Pradesh—86. 15. West Bengal 
= 34, 

1, Bombay—5. 2. Delhi—4.. 3, Himachal Pradesh—3. 
4. Manipur—2. 5. Tripura—2. 

As already said, the seats allotted to Jammu and Kashmir 
are filled at present by nomination by the President. The 
President has nominated those persons who have been recom- 
mended by the Constituent Assembly of. Jammu and Kashmir, 
The President has also nominated 1 member to represent the 
Part B Tribal Areas of Assam. Besides, he has nominated 1 
Member for the representation of the people of Andaman and 
Nicobar Islands and also 2 Anglo-Indians for the proper repre- 
Sentation of that community. It is to be noted that the 
President may, if he is of opinion that the Anglo-Indian commu- 
nity is not adequately represented in the House of the People, 
Nominate not more than 2 members of that community to the 


l. Art. 81 (2). 2. Art. 81(2). 
3. States Reorganisation Bill, 1956. 


148 A SURVEY OF THE INDIAN CONSTITUTION 


House of the-People. Such special representation of the Anglo- 
Indians shall not apply after ten years from the commen- 
cement of the Constitution, i. e., after 26 January, 1960.! 


The Constitution provides as follows: Upon the com- 
pletion of each census, the representation of the- several 
territorial constituencies in the House of the People shall be 
readjusted by such authority, in such manner and with effect 
from such date as Parliament may by law determine; but 
such readjustment shall not affect representation in the House 
of the People until the dissolution of the then existing House.” 


Upon the completion of the census for 1951, such readjust- 
ments were decided upon by the Delimitation Commission. 
But these readjustments will not affect the representation in 
the House of the People till the existing House is dissolved. 
Meanwhile the States Reorganisation Bill (1956) has rendered 
necessary readjustments on a large scale on account of extensive 
alterations of State boundaries. 


HOUSE OF THE PEOPLE : QUALIFICATIONS AND DISQUALIFICA- 
TIONS OF MEMBERS 

A person shall not be qualified to be chosen to fill a seat in 
the House of the People unless he (i) is a citizen of India ; (ii) 
is not less than 25 years of age; and (iii) possesses such other 
qualifications as may be prescribed in that behalf by or under 
any law made by Parliament.® 


Disqualifications for membership of the House of the 
People are exactly similar to those in case of the Council 
of States. 

If a member of either House of Parliament (the Council 
of States or the House of the People) (i) becomes subject 
to any of the disqualifications mentioned above, or (ii) 
resigns his seat by writing under his hand addressed to the 
Chairman or the Speaker, as the case may be, his seat 
shall thereupon become vacant. 


1 Art. 331, 334. 2, Art. 82. 
3. Art. 84. 
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No person shail be a member of both Houses of Parlia- 
ment and an Act of Parliament provides for the vacation, 
by a person who is chosena member of both Houses, of 
his scat in one House or the other. 

Again, no person shall be a member both of Parliament 
and of a House of the Legislature of a State, and if a 
person is chosen member both of Parliament and of a 
House of a State Legislature, then, at the expiration of such 
period as may be specified in rules made by the President, 
that person’s seat in Parliament shall become vacant, unless 
he has previously resigned his seat in the Legislature of 
the State. 

Moreover, if, for a period of sixty days, a member of 
either House of Parliament is, without permission of the 

- House, absent from all meetings thereof, the House may 
declare his seat vacant. In computing the said period of 
sixty days, no account shall be taken of any period during 
which the House is prorogued or is adjourned for morc 
than four consecutive days! ` 

Every member of either House of Parliament must, 
before taking his seat, make and subscribe before the Presi- 
dent, or some person appointed in that behalf by him, an 
oath or affirmation according to the prescribed form” 


- PENALTY FOR SITTING OR VOTING WITHOUT PROPER MEM- 
BERSHIP 


If a person sits or votes as a member of cither House 
of Parliament, before he has duly taken his oath or affirmed 
in the prescribed form, or when he knows that he is not 
qualified or that he is disqualified for membership thereof 
or that he is prohibited from so doing by the provisions 
of any law made by Parliament, he shall be liable in respect 
of each day on which he so sits or votes to a penalty of 


Rs. 500 to be recovered as a debt due to the Union? 
<a SIPEG Samii 

1. Art. 101. 2. Art. 99; Third Schedule, 

3. Art. 104, z i 


iso A SURVEY OF THE INDIAN CONSTITUTION 


SALARIES AND ALLOWANCES OF MEMBERS 


Members of either House of Parliament are entitled to 
receive such salaries and allowances as are from time to 
time determined by Parliament by law.t 


DURATION OF HOUSE OF THE PEOPLE 


The House of the People, unless sooner dissolved, shall 

_ continue for five years from the date appointed for its 
first meeting and no longer, and the expiration of the said 
period of five years shall operate as a dissolution of the 
House. But the said period of five years may, while a 
Proclamation of Emergency is in operation, be extended by 
Parliament by law for a period not exceeding one year at 
a time and not extending in any case beyond a period of 
six months after the Proclamation has ceased to operate.” 
Thus the President can dissolve the House but cannot ` 
extend its life. 


OFFICERS OF HOUSE OF THE PEOPLE 


The House of the People elects two of its own members 
to be respectively Speaker and Deputy Speaker. There shall 
be paid to the Speaker and the Deputy Speaker of the 
House of the People such salaries and allowances as may 
be respectively fixed by Parliament by law. 


A member holding office as Speaker or Deputy Speaker 
of the House of the People (i) shall vacate his office if 
he ceases to be a member of the House of. the People ; (ii) 
may at any time, by writing under his hand addressed, if 
such member is the Speaker, to the Deputy Speaker, and 
if such member is the Deputy Speaker, to the Speaker, 
resign his office ; and (iii) may be removed from his office 
by a resolution of the House of the People passed by a 
majority of all the then members of the House. No resolu- 
tion for the removal of the Speaker or Deputy Speaker 


L Art. 106. 2, Art. 83(2). 
3. Art. 93, 97. z 
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shall be moved unless at least 14 days’ notice has been 
given of the intention to move the resolution.* 


Whenever the House of the People is dissolved, the 
Speaker, though he ceases to be a member of the House, 
shall not vacate his office until immediately before the first 
meeting of the House of the People after the dissolution.” 


While the office of the Speaker is vacant, the duties of 
the office shall be performed by the Deputy Speaker, or, 
if the office of the Deputy Speaker is also vacant, by such 
member of the House of the People as the President may 
appoint for the purpose.° 

During the absence of the Speaker from any sitting of 
the House of the People, the Deputy Speaker, or if he 
also is absent, such person as may be determined by the 
rules of procedure of the House, or if no such person is 
present, such other person as may be determined by the 


House, shall act as Speaker." 


POSITION, POWERS AND FUNCTIONS OF THE SPEAKER 


The Speaker is the presiding member of the House of 
the People and, as such, he controls its proceedings. As 
the presiding officer he holds the supreme position in -the 
House. Whenever the Speaker is on his legs, all other 
members must take seats. Members must not leaye the 
House while the Speaker addresses the House. He must be 
shown due respect. His rulings cannot be commented upon ; 
clarification may, however, be sought. The Speaker’s is not 
a political Office. His fortune does not necessarily change 
with any change of the Ministry, Though he is elected by 
the majority in the House, he may continue in office even 
after the fall of the Government with whose support he 
had secured a majority at the time of his election. 


The President and the Houses of Parliament communi- 
cate with each other through the Speaker. i 


1. Art. 94. í 2. Art. 94, 
3. Art. 95(1). 4. Art. 95(2). 
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He determines the order of business in the House in 
Consultation with the Leader of the House. 


He decides admissibility of questions and can disallow 
Supplementaries. A member must address questions to other 
members not directly but through the Speaker. 


He decides all points of order and his decision is beyond 
criticism in the House. A member can, however, ask for 
an amplification or clarification of the Speaker’s ruling. 


The Speaker’s consent is necessary to move a motion 
for adjournment to “discuss a matter of urgent public 
importance,” 


Whether a resolution is admissible or not is determined 
by the Speaker. i 


He may direct that a Bill be published in the Gazette. 
In such a case; no motion to introduce a Bill is necessary. 


He decides who should speak and also the order of 
Speeches, All Speeches must be addressed to the Speaker. 


His consent is necessary for moving that the debate on a 
Bill be adjourned. 


He may take any step necessary for timely completion 
of all financial businesses of the House. The Speaker certifies 
that a Bill is a Money Bill and his decision is final. 


He puts questions to vote and announces results, and 
his announcement is final. 


He maintains order in the House. He can direct any 
member to withdraw from a particular sitting of the House. 
He can also name a person for suspension. 


He may suspend business in case of serious disorder. 


He has the power to order that an expression which 
is, in his opinion, unparliamentary. or undignified, be 
expunged from the proceedings of the House. 


1. Art. 110 (3). 
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The Speaker directs the sitting arrangements of the 
different parties and groups in the House. It is he who 
decides whether any group is entitled to the status of a 
party in the House or not.! The Speaker also: decides who 
would be recognised as the Leader of the Opposition. 


Normally, if the Spedker is present, he would preside over 
the House. But when a resolution for his removal from office 
is under consideration, the Speaker must not, though he is 
Present, preside. In such a sitting the person entitled to preside 
in the absence of the Speaker will preside. When such a reso- 
lution is under consideration, the Speaker shall have the right 
to speak and otherwise to take part in the proceedings of the 
House and shall be entitled to vote in the first instance on 
such resolution or on any other matter during such proceed- 
ings. But, as he shall not preside, he will have no casting vote 


in the case of an equality of votes.’ 


The Speaker, when he presides over a sitting of the House 
of the People, or the person acting as such, shall not vote in 
the first instance. He shall, however, exercise a casting vote 
in the case of an equality of votes.° 


From a recital of the functions of the Speaker, it will be 
apparent that if, like the Speaker in the United States, he com- 
pletely identifies himself with the majority in the House, he 
can successfully gag the Opposition. Of course, when he 
presides he has no right to vote in the first instance. But he 
has many other important functions, in discharging which he 
can, if he is partisan in his conduct, nullify the progress of 


democracy. Moreover, in case of a tie, he can turn the balance 


in favour of the party he belongs to. 
_ It has, therefore, been suggested that, even though the 
Speaker belonged to a party and won his seat as a member 


1. By a recent ruling the Speaker decided that a group having a 
strength in the House less than what would constitutea quorum (one-tenth of 


the total membership) is not to be recognised as a party. 
2. Art. 96. 4 3. Art. 100 (1). 
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of the House on a party ticket, he should cease to have any 
party connection—nay, any political bias at all—after he has 
been elected to the exalted office of Speaker. This system 
prevails, by convention, in Britain. There the Speaker exer- 
cises no vote in the first instance, and moreover, after once 
being elected Speaker, he scrupulously avoids party connections 
and political bias. It is claimed by those who want to see this 
system established in India that our Speaker too, having no 
vote in the first instance, is intended by our Constitution to be 
neutral after becoming Speaker. 


Unfortunately, no definite practice is signified in this regard 
by the conduct of the Speakers of the different State Assemblies 
and of the House of the People. Most of the present-day 
Speakers in India have party affiliation. When it is pointed out 
that the Speaker should not belong to a party after being elected, 
it is contended by the ruling party, the Congress, that in accor- 
dance with the British practice, the practice of never contesting 
in a constituency where a Speaker is a candidate should be 
allowed to develop in India. There is no sign of such a prac- 
tice being developed in India. And this being the case, the 
healthy tradition of raising the Speaker above party politics 
is not likely to grow in this country, at least in the near future. 


As the Speaker may belong toa party it is not impossible 
for a Speaker in India to be partial inthe discharge of his 
functions. Ofcourse he may be impartial, too, if he likes. 
That depends on his temperament. 


So far as the Deputy Speaker is concerned, he invariably 
belongs to a party and is a man of active politics. But as he 
acts as a Speaker only on few occasions, his involvement in 
party politics is not a serious matter. 


As regards the inability of the Speaker to vote in the first 
instance, attention is often drawn to a significant defect in this 
provision of our Constitution. It is argued haa aà constituency 
is, in this way, disenfranchised. The Speaker s constituency, 
it is often pointed out, goes unrepresented in the House of the 
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People for too long a time. This defect prevails in the British 
system as well. 


SECRETARIAT OF THE HOUSES OF PARLIAMENT 


Each House of Parliament (i. e., the Council of States and 
the House of the People) has a separate Secretarial staff. 
But posts common to both the Houses may be created.t 


Parliament may by law regulate the recruitment and the 
conditions of service of persons appointed to the Secretarial 
staf of either House of Parliament. Until Parliament does so, 
the President may, after consultation with the Speaker of the 
House of the People or the Chairman of the Council of States, 
as the case may be, make rules regulating the recruitment and 
the conditions of service of persons appointed to the Secretarial 
staff of the House of the People or the Council of States, and 
any rules so made shall have effect subject to the provisions 


of any law made by Parliament.” 

It is desirable that the Secretariat of a House of Parliament 
should be completely independent of Governmental control 
and direction. It is desirable, therefore, that Parliament makes 
laws in this behalf even to the extent of providing for the 
non-interference of the Finance Ministry in the estimates. 


PRIVILEGES AND IMMUNITIES OF THE MEMBERS OF PARLIA- 
MENT AND OF PARLIAMENT 


Subject to the rules and standing orders regulating the 
procedure of Parliament, there shall be freedom of speech in 
Parliament. But no discussion shall take place in Parliament 
With respect to the conduct of any Judge of the Supreme Court 
or of a High Court in the discharge of his duties except upon 
a motion for presenting an address to the President praying for 
the removal of the Judge from his office. This is necessary for 
the protection of the Judges against political pressure in the 


discharge of their duties. It seems that there is no bar to any 


1. Art. 98(1). 2. Art. 98(2), 98(3). 
3. Art. 105(1). 4. Art. 121. 
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freedom of speech with regard to the conduct ofa Judge of 
the Supreme Court or a High Court in a matter (e. g., in 
connection with his work ina Commission of Enquiry) not 
Strictly included in his duties in the Supreme Court or High 
Court, as the case may be. 


No member of Parliament shall be liable to any proceedings 
in any Court in respect of anything said or any vote given by 
him in Parliament or any Committee thereof, and no person 
shall be so liable in respect of the publication by or under the 
authority of either House of Parliament of any report, paper, 
votes or proceedings. A person may, however, be so liable if 
he publishes any report etc. without being duly authorised by 
cither House of Parliament.' But publication of Parliamentary 
proceedings in newspapers is usually treated as privileged, i. e., 
immune from legal liability in respect of defamatory or other- 
wise objectionable statements. 


In other respects the powers, privileges and immunities of 
each House of Parliament, and of the members and the 
Committees of each House, shall be such as may from time to 
time be defined by Parliament by law, and, until so defined, 
shall be those of the British House of Commons, and of its 
members and Committees, at the commencement of the Cons- 
titution,? i. e., on 26 January 1950. Parliament has yet passed 
no law in this behalf. So the powers, privileges and immu- 
nities of each House of our Parliament and its members and 
Committees, other than those mentioned in the ‘Constitution, 
are those of the British House of Commons and its members 
and Committees in January, 1950. Reference may be made 
to one particular immunity of members. In Britain a member 
of the House of Commons enjoys a much stronger right of 
freedom from arrest. In India it is sufficient for the authority 
that arrests a member to inform the Speaker immediately after 
arresting the member, even at the time when the House isin 
session. Moreover, with preventive detention as a normal 
feature of the working of our Constitution, the Executive 


1. Art, 105(2). 2. Art. 105(3). 
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can very casily prevent all undesirable elements from attending 
the House. 

The privileges and immunities of the members of Parliament 
are enjoyed also by those persons (e. g., the Attorney-General) 
who, by virtue of the Constitution, have the right to speak in, 
and otherwise to take part in the proceedings of, a House of 
Parliament or any Committee thereof. 

GENERAL MATTERS OF PROCEDURE 

Subject to the provisions of the Constitution, each House ` 
of Parliament may make rules for regulating its procedure and 
the conduct of its business. Until rules are so made, the 
rules of procedure and ‘standing orders in force immediately 
before the commencement of the Constitution with respect to the 
Legislature of the Dominion of India shall have effect in relation 


to Parliament, subject to such modifications and adaptations as 


may be made therein by the Chairman of the Council of States 


or the Speaker of the House of the People, as the case may be.” 
Parliament may, for the purpose of the timely completion of 
financial business, regulate by law the procedure of, and the 
conduct of business in, each House of Parliament in relation 
to any financial matter or to any Bill for the appropriation of 
money out of the Consolidated Fund of India. And if and so 
far as any provision of any law so made is inconsistent with 
any rule made by a House or with any rule or standing order 
having effect in relation to Parliament, such provision shall 


prevail.? 
The President, after consultation with the Chairman of the 
Council of States and the Speaker of the House of the People, 


may make rules as to the procedure with respect to joint 


sittings of, and communications between, the two Houses. At 
the Speaker of the House 


a joint sitting of the two Houses, 
of the People, or, in his absence, such person as may be 


determined by rules of procedure made in the above-mentioned 
manner by the President, shall preside." 


1. Art. 105(4), 2. Art. 118. 
3, Art. 119, 4. Art. 118(3),(4), 
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Either House of Parliament shall have power to act not- 
withstanding any vacancy in the membership thereof, and 
any proceedings in Parliament shall be valid notwithstanding 
that it is discovered subsequently that some person who was not 


entitled so to do sat or voted or otherwise took part in the 
proceedings,? 


Until Parliament by law otherwise provides, the quorum 
to constitute a meeting of either House of Parliament. shall 
be one-tenth of the-total number of members of the House.’ 
If at any time during a meeting of a House there is no quorum, 
it shall be the duty of the Chairman or Speaker ora person 


acting as such either to adjourn the House or to suspend the 
meeting until there is a quorum.2 


Business in Parliament shal! be transacted in Hindi or in 
English.? But, until Parliament by law otherwise provides, 
the authoritative texts (i) of all Bills to be introduced or 
amendments thereto to be moved in either House of Parliament, 
and (ii) of all Acts passed by Parliament shall be in the English 
language.* It is at the same time provided that the Chairman 
of the Council of States or Speaker of the House of the People, 
or the person acting as such, as the case may be, may permit 
any member who cannot adequately express himself in Hindi 
or in English to address the House in his mother tongue.’ 
Until Parliament by law otherwise provides, English will cease 
to be the language for use in the transaction of business after 
1965.° 


Save as otherwise provided in the Constitution, all questions 
at any sitting of either House or joint sitting of the Houses shall 
be determined by a majority of votes of the members present 
and voting, other than the Speaker or person acting as Chair- 
man or Speaker. The Chairman or Speaker, or the person 
acting as such, shall not vote in the first instance, but shall have 
and exercise a casting vote in the case of an equality of votes,7 


4. Art. 100(2). 2, Art. 100 (3) (4) 

7 : Art. f 
Art. 120(1). $ 8 
‘Att 120 (1 Proviso). 6. Art. 120(2) 
‘Art. 100 (1), 


es 
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The validity of any proceedings in Parliament shall not be 
called in question on the ground of any alleged irregularity of 
procedure. Moreover, no officer or member of Parliament 
in whom powers are vested by or under the Constitution for 
regulating any procedure or the conduct of business, or for 
maintaining order, in Parliament shall be subject to the juris- 
diction of any court in respect of the exercise by him of those 
powers.? 


POWERS AND FUNCTIONS OF PARLIAMENT 


The Houses of Parliament pass resolutions, ordinary Bills, 
Budgets and Money Bills and Parliament asa whole passes 
Acts. The Lower House exercises supreme control over the 
Council of Ministers. Moreover, the Houses can remove the 
President or Vice-President from his office and can recommend 
the removal of the Judges of the Supreme Court and of High 
Courts, the Comptroller and Auditor-General and the members 
of the Election Commission. In addition, Parliament has 


constituent powers. 
RESOLUTIONS 


Each House of Parliament can pass resolutions on any 
subject and in any form which do not contravene the provi- 
sions of the Constitution. 

In general, resolutions are of two types : (i) resolutions that 
have a binding force ; (ii) resolutions that are meant to have 
no binding force. 

A House or both Houses, as the case may be, may pass 
resolutions that have the force and effect of law. There are 
two categories of resolutions that: have such a binding force : 
(i) resolutions made under the Constitution and (ii) those made 
under statutes. Some provisions of the Constitution empower 
a House or both Houses, as the case may be, to perform some 
specified things by means of resolutions. Thus, it is by resolu- 
tions that each House of Parliament may make rules for regu- 


1. Art. 122. 
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lating, subject to the Provisions of the Constitution, its 
Procedure and the conduct: of its business.! Again, it is by 
duly passing a resolution that the Council of States ean, in the 
national interest, empower Parliament to legislate with respect 
toa matter in the State List?, Then again, persons hold- 
ing some specified Offices can be removed from office by means 
of resolutions. The Deputy Chairman of the Council of States 
may be removed in this way by the Council of States.? The 
Speaker or the Deputy Speaker of the House of the People 
may be removed in like manner by the House of the People.* 
The Vice-President may be removed by a resolution passed 
by the Council of States and agreed to by the House of the 
People. The President is removed’ from office when one of 
the Houses prefers a charge against him in a resolution and 
the other House sustains the charge in a resolution.’ 


There is another category of such resolutions. Sometimes 
an Act of Parliament empowers a House (or both the Houses) 
to do something by means of resolutions, Thus, the Preventive 
Detention Act authorises the Houses of Parliament to determine 
the duration of the Operation of that Act by means of resolu- 
tions. There is no doubt that the above two categories of 
binding resolutions are enforceable in courts of law. 


Another category of resolutions which are politically—if not 
legally—binding includes Specific directions given by the Lower 
House alone, or by both the Houses, to the Government to 
take executive action ina particular manner ; it also includes 
the expression of the intention of the Lower House to support 
or not to support the existing Cabinet. For.example, if the 
Lower House, to which the Council of Ministers is, by law, 
responsible, passes a resolution urging the Government to 
accept a particular programme of action for relieving unemploy- 


1. Art. 118(1). 2. Art. 249(1). 
3. Art. 90(c). 4. Art. ee 
t. 67(b). 6. Art, 61. 
7 tiene may also be made to Art: 352@)(c), 356(3), 356(4), 
360(2), etc. 


8. Art, 74(3), 
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ment or to set up a Committee for inquiring into the state of 
higher education in India etc., such a resolution, though not a 
statute, cannot be violated with impunity by the Government 
of India. Similarly, if an amendment to the resolution that’ 
expresses thanks to the President for his special address is 
carried in the Lower House or both the Houses, the Cabinet 
is expected to resign. If a resolution in any form exprésses 
disapproval of the Government’s action or policy, the Cabinet 
should immediately resign. 


On the contrary, there is a type of resolutions that cannot, 
and are not intended to have any binding effect. Thus, either 
House of Parliament may pass resolutions condoling the death 
of important personages. Again, a House of Parliament may 
simply draw the Government’s attention to something—say, 
flood, unemployment etc.—without implying any censure on 
official policy. Such resolutions are mere expressions of opinion 
and have no compulsive consequence. 


Important discussions and debates may be held in either 
House or both Houses of Parliament in connection with official or 
non-official resolutions. For example, from time to time debates 
on India’s foreign policy are held on official motions for the 
general support of the Government’s foreign policy. Presumably 
if such a motion is lost, or any substantial amendment to 
the motion, opposed by the Government, is carried, in the 
House of the People, the Government should resign, 


BILLS 


The essential function of the Houses of Parliament consists 
in dealing with Bills and Budgets. 

Bills, when assented to by the President, become laws— 
Acts of Parliament. So, at the outset, we should describe the 
territorial extent and the subject-limitation of the laws of 
Parliament. 


So far as the territorial extent of laws is concerned, Parlia- 


ments may make laws for the whole or any part of the territory 
1, Art. 758). \ 


1 
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of India, subject, of course, to the provisions of the Constitu- 
tion,? 


Moreover, no law made by Parliament can be declared 
invalid by the Indian courts solely on the ground that it 
would have extra-territorial operation.2 Even if an Act of 
Parliament is meant to have effect in any part of land or water 
or air beyond the territorial limits of India (in respect of deep- 
water fishing or transoceanic air routes, for example), an Indian 
court will not be competent to declare it ultra vires of the 
Constitution. 


It is to be noted that Parliament’s power to make laws 
for the whole or any part of territory of India is subject 
to the provisions of the Constitution. Reference may 
be made to some provisions of the Constitution which 
impose limitations on the territorial extent of laws made 
by Parliament. Thus, the extension of an Act of Parlia- 
ment to the Part B Tribal Areas of Assam, so long as 
these are administered by the President, and also to any Union 
territory like the Andaman and Nicobar Islands, may be 
restricted by regulations made by the President for the peace 
and good government of any such Area or of any such terri- 
tory. Again, the Governor of Assam may, by public 
notification, direct that an Act of Parliament shall not apply 
to an autonomous district or an autonomous region of 
Assam, or shall apply to such district or region or any 
part thereof subject to such exceptions or modifications as he 
may specify in the notification.1 Then again, the Governor 
of a State having any Scheduled Tribe therein may, by public 
notification, direct that a particular Act of Parliament shall 
not apply to a Scheduled Area or any part thereof in the State 
or shall apply thereto subject to such exceptions and) modifi- 
cations as he may specify in the notification. Similarly, in 
making regulations for the peace and good government of any 


t. 245(2). 
1. Art. 245(1). 2. Ari (2). 


s Je, para 18(2). 
3. Art. 244; Art. 240; Sixth Schedule, : 
4. Sixth Schedule, para 12(1)(6). 5- Fifth Schedule, para s4); 
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area in a State, which is for the time being a Scheduled Area, 
the Governor of the State may repeal or amend any Act of 
Parliament.? 


We may now describe the subject-matter of laws that Parlia- 
ment has power to make for different parts of the territory of 
India in different cases. 


For the whole or any part of the territory of India Parlia- 
ment has exclusive power to make laws with respect to any 
of the matters enumerated in the Union list—matters, for 
example, like Defence, Foreign Affairs, Railways, Currency 
and Coinage, Banking, Insurance, Census, etc., —and also with 
Tespect to any matter not enumerated in the Concurrent List or 
State List. 

For the whole or any part of the territory of India, Parlia- 
ment has power to make laws with respect to any of the 
matters enumerated in the Concurrent List; but the power 
of Parliament in this respect is not exclusive because, for the 
whole or any part of the territory of a State, the State 
Legislature concerned also has concurrent power to make 
laws with respect to any of the said matters. For the whole or 
any part of the territory of a State, Parliament has no power, 
except under special circumstances, to make laws with respect 
to any of the matters enumerated in the State List. For the 
whole or any part of the Union Territories, however, Parlia- 
Ment has power always to make laws with respect to any 
Matter notwithstanding that such matter is a matter enumerated 
in the State List. 


PROCEDURE REGARDING ORDINARY BILLS 


Different procedures have been prescribed for passing 
Money Bills and ordinary Bills. 


Any ordinary Bill (i.e., any Bill which is neither a Money 
Bill nor a financial Bill and which does not involve expenditure 


1. Any such regulation will have effect only if it is assented to by the 
President. : 


2. Fifth Schedule, para 5(3), 
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from the Consolidated Fund of India) may originate (i.e., may 
be-introduced for the first time) in either House of Parliament. 


A Bill pending in Parliament does not lapse by reason of 
the prorogation of the Houses. A Bill pending in the Council 
of States, which has not been passed by the House of the 
People, does not lapse ona dissolution of the House of the 
People. Generally a Bill which is pending before the House 
of the People, or which having been passed by the House of 
the People is pending in the Council of States, lapses on a 
dissolution of the House of the People. But if the Bill 
concerned is one with regard to which there is some disagree- 
ment between the two Houses and the President has already 
notified his intention to summon the Houses to meet in a 
joint sitting, the Bill, wherever it may be pending, will not 
lapse by reason of a dissolution of the House of the People.’ 


Generally speaking, a Bill is not deemed to have been 
passed by the Houses of Parliament unless it has been agreed 
to by both Houses, either without amendment or with such 
amendments only as are agreed to by both Houses.® . 


When’ the two Houses are found to differ with regard to 

any ordinary Bill, the President may summon the Houses to 

‘meet in a joint sitting and come to a decision. In this connec- 
tion the Constitution provides as follows : 


After a Bill has been passed by one House and transmitted 
to the other House, the latter may reject the Bill, or the two 
Houses may disagree as to the amendments to be made in the 
Bill, or more than six months may elapse from the date of 
the reception of the Bill by the other House without the Bill 
being passed by it.. In any of these cases the President may, 
unless the Bill has lapsed by reason of a dissolution of the. 
House of the People, notify to the Houses (by message if 
they are sitting or by public notification if they are not sitting) 
his intention to summon them to meet in a joint sitting for 
the purpose of deliberating and voting On the Bill. He may, 


4, Art. 107(3), 107(4) t. 107(2). 
1. Art. 107(3), 107(4), 107(5), 108. 2 Art. 1070) 
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at any time after the date of his notification, summon the 
Houses to meet in a joint sitting for the purpose specified in 
the notification, and, if he does so, the Houses shall meet 
accordingly. 

Ifat the joint sitting of the two Houses, the Bill, with 
such amendments, if any, as are agreed to in joint sitting, 
is passed by a majority of the total number of members 
of both Houses present and voting, it shall be deemed 
for the purposes of the Constitution to have been passed 
by both Houses. As regards amendments to be considered 
at a joint sitting, if the Bill having been passed by one 
House has not been passed by the other House with amendments 
and returned to the House in which it originated, no amendment 
shall be proposed to the Bill other than such amendments 
(if any) as are made necessary by the delay in the passage 
of the Bill. And if the Bill has been so passed and returned, 
only such amendments as aforesaid shall be proposed to the 
Bill and such other amendments as are relevant to the matters 
with respect to which the Houses have not agreed. The 
decision of the person presiding! as to the amendments 
which are admissible under this provision shall be final. 


A joint sitting may be held, and a Bill passed thereat, 
notwithstanding that a dissolution of the House of the People 
has intervened since the President notified his intention to 
summon the Houses to meet therein.’ 

In this way, an arrangement has been made whereby the 
President may prevent one House from torpedoing an 
ordinary Bill passed by the other House. If the Houses 
agree, well and good ; but if they disagree, the fate of the 
disputed ordinary Bill may be decided in a joint sitting by 
majority vote. If there is a trial of strength between the 
Houses as such, the Lower House is almost sure to win, for ina 


1. The Speaker of the House of the People and, in his absence, 
such person as is determined by the rules of procedure is to preside 
Over a joint sitting. 

2. Art, 108, 


ship of the Upper House, would normally give it the majority 
Tequired for deciding the fate of the Bill. If, however, the 
Upper House happens to have a Substantial number of 
Supporters among the Opposition in the Lower House, it may 
Win the day. 

Though the Council Of States has, generally speaking, 
equal powers with the House of the People in regard to 
ordinary Bills, it has no Power with regard to Money 
Bills and also in respect of the demands for grants. 


STAGES IN LEGISLATIVE PROCEDURE 


Generally speaking, 
of an ordinary Bill thr 


Introduction : 


any Bill (together with the statement of objects and reasons 
accompanying it), although no motion has been made for 
leave to introduce the Bill. In that case, itis not necessary 
to move for leave to introduce the Bill, and if the Bill is 
afterwards introduced, it is not necessary to publish it again. 
This course of action is generally adopted in the case of 
Official Bills. An Official Bill js introduced by a Minister, 
and he may formally introduce jt in the House on a day 
after it has been published in the Gazette, 


But any member, other than a Minister, desiring to 
introduce a Bill, must, after due notice, move for leave to 
introduce it. Together with his notice he must submit 
copies of the Bill and of the Statement of objects and reasons. 
If a motion for leave to introduce a Bill is opposed, the 
Presiding officer, after permitting, if he thinks fit, a brief 
explanatory Statement from the member who moves and 
from the member Who opposes the motion, may, without 
further debate, put the question thereon. If such a motion 
is carried, the Secretary reads the title of the Bill and the 
Bill is thereupon deemed to be introduced in the House. 
As soon as may be aftera Bill has been introduced, unless 
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it has already been published, it must be published in the 
Gazette. 

First Reading: When a Bill (official or non-official) is 
introduced, or on some subsequent occasion, the member in 
charge of the Bill, having given due notice, may make one 
of the following motions in regard to the Bill, viz. (a) that 
it be taken into consideration by the House either at once 
or at some future date to be then mentioned, or (b) that 
it be referred to a Select Committee, or (c) that it be 
circulated for the purpose of eliciting opinion thereon. 


On the date on which any such motion is made, or on 
any subsequent date to which the discussion is postponed, the 
principles of the Bill and its general provisions may be dis- 
cussed; but the details of the Bill must not be discussed further 
than is necessary to explain its principles. At this stage no 
amendment to the Bill may be moved; but if the member 
in charge of the Bill moves that the Bill be taken into 
consideration, any member may, after due notice, move as 
an amendment that the Bill be referred to a Select Committee 
or be circulated for eliciting opinion thereon before a date 
to be mentioned in the motion. 

Second Reading: When a motion that the Bill be taken 
into consideration is carried, the Bill is ready for the 
Second Reading. On the other hand, where a motion that the 
Bill be circulated for opinion is carried, and the Bill is 
circulated accordingly and opinions have been received before 
the date mentioned in the motion, the member in charge 
of the Bill, if he wishes to proceed with the Bill thereafter, 
must move that the Bill be referred toa Select Committee 
unless the presiding officer allows a motion to be made that 
the Bill be taken into consideration for the Second Reading. 

Where a motion that the Bill be referred to a Select 
Committee is carried, the Select Committee considers the 
Bill in detail and it may propose any alteration it likes. 
The report of the Select Committee may be either preliminary 
or final. After the presentation of the final report of the 
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Select Committee, the member in charge of the Bill may, 
after notice has been duly given, move (a) that the Bill 
as reported by the Select Committee be taken into consi- 
deration, or (b) that the Bill be recommitted to the Select 
Committee. If the member in charge of the Bill moves 
that the Bill be taken into consideration, any member may, 
after duly giving notice, move as an amendment that the 
Bill be recommitted, 


When, either at the first reading or after the presentation 
of the final report of the Select Committee, a motion has 
been agreed to by the House that the Bill be taken into 
Consideration, any member may, after duly giving notice, 
Propose any amendment to the Bill. It is during the Second 
Reading that a Bill is discussed in minute details. Amendments 
are ordinarily considered in the order of the clauses of the 
Bill to which they respectively relate. 


Third Reading : If no amendment is made when a motion 
that a Bill be taken consideration has been agreed to by 
the House, the Bill may at once be passed. In that case, 
no Third Reading is necessary. But if any amendment is 
made, any member may object to the passing of the Bill 
in the same meeting. The presiding officer may or may not 
uphold such an objection. 


Where such objection prevails, the Bill must be brought 
forward again at a future meeting, and may then be passed 
with or without further amendment. 


Transmission: When a Bill has been passed by a House, 
it is signed by the presiding officer and is transmitted to 
the other House. If the Bill has been already passed by 
the other House without amendments or with amendments 
on which both Houses are in agreement, it will be transmitted 
to the President for his assent. 


Sometimes Bills are considered by Joint Select Committees 
composed of members of two Houses. 
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‚MONEY BILLS : DEFINITION 
The procedure followed in case of Moncy Bills is different 


from that followed in case of ordinary Bills. 

Money Bills have been thus defined and specified by Art. 
110 of the Constitution : 

In connection with the Union, “a Bill shali be deemed 
to be a Money Bill if it contains only provisions dealing 
with all or any of the following matters, namely— 

(a) the imposition, abolition, remission, alteration or 
regulation of any tax ; 

(b) the regulation of the borrowing of money or the 
giving of any guarantee by the Government of India, or the 
amendment of the law with respect to any financial obligations 
undertaken or to be undertaken by the Government of India ; 

(c) the custody of the Consolidated Fund or the 
Contingency Fund of India, the payment of moneys into 
or the withdrawal of moneys from any such Fund ; 


(d) the appropriation of moneys out of the Consolidated 
Fund of India ; 

(e) the declaring of any expenditure to be expenditure 
charged on the Consolidated Fund of India or the increasing 
of the amount of any such expenditure ; 


(f) the receipt of money on account of the Consolidated 
Fund of India or the public account of India or the 
custody or issue of such money or the audit of the account of 
the Union or of a State; or 

(g) any matter incidental to any of the matters specified in 
Sub-clauses (a) to (f)”. 

“A Bill shall not be deemed to be a Money Bill by 
reason only that it provides for the imposition of fines or 

. Other pecuniary penalties, or for the demand or payment 
of fees for licences or fees for services rendered, or by reason 
that it provides for imposition, abolition, remission, alteration 


. 
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or regulation of any tax by any local authority or body 
for local purposes.” 


“If any question arises whether a Bill is a Money Bill 
or not, the decision of the Speaker of the House of the 
People thereon shall be final”. 

“There shall be endorsed on every Money Bill when it 
is transmitted to the Council of States and when it is 
presented to the President for assent under Article 111, the 
certificate of the Speaker of the House of the People signed 
by him that it is a Money Bill.” 


Evidently a Bill containing nothing but the matters specified 
above will be considered by the Speaker to be a Money 
Bill. If, however, a Bill contains provisions in addition to 
the above matters, the Speaker may be in doubt. The 
provisions of Art. 110 do not direct the Speaker invariably 
to conclude that such a Bill is not a Money Bill. The use 
of the word “only” does not restrict Money Bills within 
narrow limits, for sub-clause (g) provides that incidental 
matters may be incorporated in a Money Bill. If the 
Speaker thinks that such incidental matters are really not 
essential and do not affect the general character of the Bill he 
may consider it to be a Money Bill. 


It must be remembered that it is the Speaker, and the 
Speaker alone, who will determine the process by which he 
arrives at the conclusion that a Bill is a Money Bill. He 
may or may not scrutinise a Bill; he may or may not 
consult anybody. But once he decides that the said Bill is 
or is not a Money Bill, his decision cannot be questioned 
in any quarter. Before he arrives at a definite conclusion, 
however, questions can be raised in the House of the People. 
If any question arises whether a Bill is a Money Bill or 
not, the decision of the Speaker shall be final and the House 
of the People cannot challenge it. And after the Speaker’s 
decision is given no question can possibly be raised in the 
Council of States, for if any Bill is certified by the Speaker 
as a Money Bill, it must be necessarily concluded that the 
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Speaker has decided that it is a Money Bill. No question 
can, of course, be raised in a court of law, for the Speaker’s 
decision is final in terms of the Constitution. In short, 
whether any question is raised in the House ofthe People 
or not, whether the Speaker consulted anybody or not, 
whether any suggestion from any quarter was received or 
not, the Speaker's decision in the light of his personal 
judgment can nowhere be challenged and his certificate to 
the effect that a Bill is a Money Bill leaves no room for 
doubt that he has decided that the said Bill is a Money Bill. 


In connection with a debate on this issuein Parliament 
Prime Minister Nehru said that although the Speaker had 
no obligation to consult anyone in coming to a decision 
or in giving his certificate, still he (i. e., the Speaker) had 
himself decided to ask for the opinion of the Law Ministry 
in every case that arose since the commencement of the 
Constitution in 1950 before he recorded his decision. In 
Britain, however, where Money Bills belong, as in India, 
to a separate category and are defined almost exactly as 
these are defined by our Constitution and where, again, 
the Speaker of the House of Commons has the same powers 

_ and functions in respect of deciding about or certifying 
Money Bills,2 the Speaker never consults any Government 
Department or agency. He has to consult, if possible, two 
Members to be appointed from the Chairman’s panel at the 
beginning of the session by the Committee of Selection. More- 
Over, he can consult law officers of the House of Commons. 
The House of Commons has its own law officers and 
it is these law officers whom the Speaker in Britain generally 
consults. Our Speaker also might adopt this practice and 
avoid the practice of asking for the opinion of the Law 
Ministry which is a branch of the Executive. The House 
of the People should appoint law officers and, whenever 


1, Presumably Art, 122(1) also applies to this matter. 
i 2. See Section 1, Parliament Act (1911). Under the Irish Cens- 
ution the question’ whether a Bill is a Money Bill is decided by a 
Ommittee of the two Houses. 


172 A SURVEY OF THE INDIAN CONSTITUTION 


necessary, our Speaker should consult these law officers. 
Even consultation with the Attorney-General would be prefer- 
able to consultation with the Law Ministry. The Speaker's 
decision is by no means a mere technical matter. When 
he certifies that a Bill is a Money Bill the functions and 
powers of the Council of States are adversely affected.* 
He should not, therefore, accept advice from the Executive. 


PROCEDURE REGARDING MONEY BILLS 


A Money Bill cannot be introduced in the Council of 
States. If a Bill introduced in and passed by the Council 
of States is considered by the Speaker of the House of the 
People, when that Bill is transmitted to that House, to be 
a Money Bill, it will be infructuous. A Money Bill shall 
be introduced only in the House of the People. Moreover, # 
Money Bill cannot be introduced except on the recommendation 
of the President.” 


After a Money Bill has been passed by the House of 
the People, it shall be transmitted to the Council of States 
for its recommendations. The Council of States shall, within 
a period of 14 days from the date of its receipt of the 
Bill, return the Bill to the House of the People with its 
recommendations. The House of the People may thereupon 
either accept or reject all or any of the recommendations 
of the Council of States. If the House of the People 
accepts any of the recommendations of the Council of 
States, the Money Bill shall be deemed to have been passed 
by both Houses with the amendments recommended by the 
Council of States and accepted by the House of the People. 
If the House of the People does not accept any of the 
recommendations of the Council of States, the Money Bill 
shall be deemed to have been passed by both the Houses 
in the form in which it was passed by the House of the 
People without any of the amendments recommended by the 
Council of States. 


1 Rae 109 2, Art, 109(1), £174), 
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If a Money Bill passed by the House of the People 
and transmitted to the Council of States for its recommenda- 
tions is not returned to the House of the People within 
the said period of 14 days, it shall be deemed to have 
been passed by both Houses at the expiration of the said 
period in the form in which it was passed by the House 
of the People.’ 


It is to be noted that the Council of States does not 
pass a Money Bill, nor can it reject a Money Bill. It 
can only make “recommendations” for consideration by the 
House of the People. It can delay a Money Bill for not 
more than 14 days. The President cannot summon a joint 
sitting of the two Houses for considering a Money Bill in 
case of disagreement between the two Houses.” 


BUDGET PROCEDURE : DEMANDS FOR GRANTS 


The Budget is nothing but a statement of the estimated 
Government during a financial 


receipts and expenditure of a 
Budget is known as the “annual 


year. In our Constitution the 
financial statement”’. 


The financial year in, India is 
from April 1 of a particular calendar year to March 31 


of the next calendar year. 

All receipts? other than the loan proceeds and all expendi- 
tures! are effected by virtue of Acts of Parliament. For most of 
such receipts there are permanent Acts. If any new source 


of income is intended to be tapped new Acts may be passed 
and if any change in any permanent Act is considered 
desirable, suitable amendments may be made. Such amend- 
ments are generally effected by the omnibus annual Finance 
Act. For the purposes of expenditure, however, there are 


a period of twelve months 


1. Art. 109(2), 109(3), 109(4); 109(5). 

2. Art. 108(1). 

3. “No tax shall be levied or collected except by authority of law.” 
(Art. 265). ` 

4. Expenditure is controlled by Appropriation Acts. (Art. 114:) 
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no permanent Acts. So, for this purpose Appropriation 
Acts must be passed by Parliament every year. 


Several months before the commencement of the next 
financial year, each Ministry of the Government of India 
_ Submits to the Finance Ministry a detailed list of its demands 

for money proposed to be spent for its own purposes. The 
Finance Ministry thoroughly examines these separate demands 
of the different} Ministries and considers them in the light 
of the possibilities of revenues and loans (if necessary) and 
also of the fairness in the proportion of the total expendi- 
ture to. be spent by the different Ministries. The Finance 
Ministry may ask any Ministry to revise its demands, and, 
if necessary,” there may be inter-departmental conferences to 
smooth out difficulties and disagreements. In relation to 
the other Ministries, the Finance Ministry has the decisive 
voice and its decision can be altered only by the Cabinet. 
It co-ordinates the separate demands and prepares a complete 
list of estimated expenditure for the consideration of the 
Cabinet. 

As already indicated, the Finance Ministry, while analys- 
ing and scrutinising the demands of different Ministries, 
bears in mind the possibility of feceipts under different 
heads. Then, along with the list of estimated expenditure, 
the Finance Ministry prepares a list of the estimated receipts 
during the next financial year. { 

The two lists are then embodied in a detailed statement 
and the Finance Ministry submits this statement to the Cabinet 
for the latter’s decision. The Cabinet discusses the entire 
statement and approves it with or without changes. In the 
form in which this statement emerges from the Cabinet, it 
is known as the “annual financial statement.” 

According to the Constitution the President must, in 
respect of every financial year, cause to be laid before both 
Houses of Parliament a statement of the estimated receipts 
and expenditure of the Government of India for that year,* 


1, Art. 112(1). 
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In practice this statement, known as the “annual financial 
statement”, is submitted to both the Houses in February 
by the Finance Minister. To give a complete picture of 
the financial position of the Government of India, an explana- 
tory memorandum and figures of the current year and of the 
Previous year also are submitted. In respect of revenue, actuals 
of the previous year and revised estimates for the current year 
are given. 


The session of Parliament when the Budget is submitted 


is known as the Budget session. 

The estimates of expenditure embodied in the “annual 
financial statement’? must show separately (i) the sums required 
to meet expenditure described by the Constitution as “expendi- 
ture charged upon the Consolidated Fund of India”, and 
(ii) the sums required to meet other expenditure proposed 
to be made from the Consolidated Fund of India. Such 
estimates of expenditure shall also distinguish expenditure 
on revenue account from other expenditure.’ 

The following items of expenditure are described by the 
Constitution as ‘expenditure charged on the Consolidated 
Fund of India” : 

(a) the emoluments and allowances of the President and 
other expenditure relating to his office ; 

(b) the salaries and allowances of the Chairman and 
the Deputy Chairman of the Council of States and the 
Speaker and the Deputy Speaker of the House of the People ; 

(c) debt charges for which the Government of India 
is liable including interest, sinking fund charges and redemp- 
tion charges and other expenditure relating to the raising of 
loans and the service and redemption of debt ; 


(d) (i) the salaries, allowances and pensions payable to or 
in respect of the Judges of the Supreme Court ; (ii) the 


pensions payable to or in respect of the Judges of the 


1, Art, 112(2), 
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Federal Court ; (iii) the pensions payable to or in respect 
of the Judges of any High Court which exercised jurisdiction 
in relation to any area included in the territory of India 
or which at any time before the commencement of the 
Constitution exercised jurisdiction in relation to any area 
included in a province corresponding to what was called (in 
the Constitution as originally enacted) a Part A State ; 


(e) the salary, allowances and pension payable to and 
in respect of the Comptroller and Auditor-General of India ; 


(f) any sum required to satisfy any judgment, decree 
or award of any court or arbitral tribunal ; 

(g) any other expenditure declared by the Constitution 
or by Parliament by law to be so charged.! 

Under the last category the Constitution has declared 
the following items of expenditure to be “charged on the 
Consolidated Fund of India” : 

(a) the administrative expenses of the Supreme Court? 
and of the office of the Comptroller and Auditor-General 
of India? including all salaries, allowances and pensions 
payable to or in respect of the officers and servants of the 
said court and the office respectively ; 

(b) grants in lieu of export duty on jute and jute products 
for the prescribed period! ; 

(c) grants-in-aid of the revenues of States considered by 
Parliament to be in need of assistance? ; 

(d) contribution in respect of the expenses of a court 
or commission or of the pension payable to or in connection 
with a person if such expense or pension is a charge on the 
Consolidated Fund of a State but the court or Commission or 
person has served any of the separate needs of the Union’ ; 

(e) privy purse sums of former rulers of Indian States ;7 

(f) sums required for the purpose of making any loan 
to any State.® 


i 275. 
la PArt IZG) 2. Art. 
3. Art. 146 (3). 4. Art. 2 (1) O: 
5. Art. 148 (6). 6. Art, 291 0) 
7. Art. 273 (2). 8. Art, 293 (2). 
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Similarly, Parliament also can declare by . Statute any 
other item of expenditure to be “‘expenditure charged -on 
the Consolidated Fund of India”. : : 

It is to be noted that the items of “expenditure charged 
on the Consolidated Fund of India” are all predetermined, . So 
Neither the Finance Ministry nor the Cabinet can alter the 
estimates included in the schedule of “charged” expenditure. 
As these estimates are non-votable, even the House .of the 
People cannot alter them; but they can be discussed in 
course of the Budget debates.' The idea behind keeping 
certain items of expenditure beyond the control of the 
House of the People is that they are essential for political 
or administrative reasons. For example, the President’s dignity 
might suffer if an adverse vote reduced his emoluments or 
allowances. And there would be a conflict between the 
Judiciary and the Executive if the House of the People 
refused to pass a demand for sums required to satisfy judicial 
decrees. Under the existing arrangement no such embarrassing 
situation can arise, although the representatives of the people 
are free to criticise the estimates and put forward suggestions 
for their reduction. 

After the “annual financial statement” has been laid before 
both the Houses of Parliament and the Finance Minister 
has delivered his Budget speech, general discussion on the 
whole Budget is held in both the Houses. Then the votable 
items, i. e items not “charged on the Consolidated Fund 
of India”, are constituted into separate demands for grants 
and submitted, again on the recommendation of the President, 
by the Minister concerned to the House of the People alone. 
The House of the People discusses these demands item by 
item, and in course of this discussion, the members of the 
House scrutinise, by way of cut motions, the activities of the 
different Ministries for which grants are demanded by the 
Government. Then the House of the People votes upon 
the separate demands for grants. But these demands are 


1. Art, 113 (1). 
12 
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not at all submitted to the Upper House which has, therefore, 
no opportunity to vote upon them. 


In this connection we may quote Art. 113 which describes 
the procedure in Parliament with respect to the estimates of 
expenditure embodied in the “annual financial statement” ; 


“(1) So much of the estimates as relates to expenditure 
charged upon the Consolidated Fund of India shall not be 
submitted to the vote of Parliament but nothing in this 
clause shall be construed as preventing the discussion in 
either House of Parliament of any of those estimates. 


(2) So much of the said estimates as relates to other 
expenditure shall be submitted in the form of demands for 
grants to the House of the People, and the House of the People 
shall have power to assent, or to refuse to assent, to any 
demand, or to assent to any demand subject to a reduction 
of the amount specified therein. 


(3) No demand for grant shall be made except on the 
recommendation of the President.” 


It should be noted that the House of the People 
can accept the estimates in toto or subject to reduction of 
specified amounts (so far as they relate to votable items) ; 
but it cannot increase any amount incorporated in the estimates. 
If it wants an increase under any head, the only course 
open to it appears to be to request the Council of Ministers 
to move a new demand for extra grant under that head. If 
the Council of Ministers refuse to do so, the only remedy 
appears to be a vote of censure. 

The House of the People can reject the estimates (so 
far as they relate to votable items) in toto. In that case 
the Council of Ministers must either resign or ask the President 
for a dissolution. 

The disability of the House of the People in respect of 
increasing the estimates is based logically on the provision 
that no demand for grant shall be made except on the re- 
commendation of the President. A demand for an increase 
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in a particular grant is, in effect, a new demand for grant, 


‘That new demand can be made only on the recommenda- 


tion of the President, because the Executive should be solely 
responsible for the expenditure of public money. So the 
President’s recommendation for demands for grants is avail- 
able only to the Executive, I. e., the Ministers. No private 
member can get the necessary recommendation. So no private 
member can move any demand for grant. 

BUDGET PROCEDURE: APPROPRIATION ACT 


The procedure does not end here. As soon as may be 
after the grants have been made in the above manner by the 
House of the People, the Finance Minister must introduce 
a Bill to provide for the appropriation out of the Consolidated 
Fund of India of all moneys required to meet (i) the grants 
so made by the House of the People, and (ii) the “expenditure 
charged on the Consolidated Fund of India”, but not exceeding 
in any case the amount shown in the statement previously laid 
before Parliament Unquestionably this Appropriation Bill 
isa Money Bill, and, therefore, it must be introduced in the 
House of the People. Moreover, there are additional special 
provisions for this sort of Money Bills. Thus, no amendment 
can be proposed to an Appropriation Bill in either House 
of Parliament which will have the effect of varying the amount 
or altering the destination of any grant made in the above- 
mentioned manner, or varying the amount of any expenditure 
charged on the Consolidated Fund of India, and the decision 
of the person presiding as to whether an amendment is inadmi- 
ssible for any of those reasons is final. A 

When the Annual Appropriation Bill is passed by the 
House of the People and assented to by the President, it is 
known as the Annual Appropriation Act. Money. can be 
withdrawn from the Consolidated Fund of India only by 
virtue of the Annual Appropriation Act or, in some ‘specified 
cases, other Appropriation Acts.” 


1. Art. 114 (1). 2 Art. 114 (2). 
3, Art. 114 (3), 115 (2), 116 (2). 
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SPECIAL DEMANDS FOR GRANTS 


Appropriation Acts other than the Annual Appropriation 
Act also are envisaged in the Constitution. Thus the House of 
the People has power to make any grant in respect of the 
estimated expenditure for a part of any financial year pending 
the completion of the procedure for the voting of the grants 
for the whole year and the passing of the Annual Appropriation 
Bill. Such grants are known as “Votes on Account”. They 
are usually necessary because all the stages through which a 
Budget must pass cannot in most cases be completed before 
the commencement of the next financial year. Secondly, the 
` House of the Peopie has power to make a grant for an unexpec- 
ted demand upon the resources of India when, on account of 
the magnitude or the indefinite character of the service, the 
demand cannot be stated with the details ordinarily given 
in an “annual financial statement”. This is known as “Vote 
of Credit”. This is necessary in unforeseen circumstances, €. g., 
when war is considered imminent and money must be spent 
for preparations although detailed estimates cannot be made 
for want of time and absence of necessary data. Thirdly, 
the House of the People has power to make an “Excep- 
tional Grant” which forms no part of the current service 
of any financial year. Parliament (i. e., the two Houses and 
the President together) has power to authorise by law the 
withdrawal of moneys from the Consolidated Fund of India 
for the purposes for which these grants are made. But any 
such grant can be made only if the procedure described in 
Art. 113 is gone through, and any such law—which, in 
fact, is an Appropriation Act of Parliament—can be passed 
only in the manner in which the Annual Appropriation Act 
is passed.* i 

Again, there is provision for “Supplementary” or “Additional 
Grant”. The amount authorised by the Annual Appropria- 
tion Act to bẹ expended for a particular ae ane for the 
current financial year may be found to be insufficient for 


1. Art, 116, 
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the purposes of that year. For example, owing to a new 
influx of refugees the amount provided for relief and reha i- 
litatión may be found to be insufficient towards the middle 
of the year. Or a need may arise during the currert 
financial year for supplementary or additional expenditure 
upon some new service not contemplated in the “annual 
financial statement”? for that year. For example, an earth- 
quake or flood, not foreseen at the time of passing the 
Budget, may require large expenditure. In any of these 
cases the President shall cause to be laid (i. e., the Finance 
Minister will lay) before both the Houses of Parliament 


“another statement, supplementary to the “annual financial 


statement”, showing the estimated amount of new expendi- 
ture. Then there will be a general discussion in both the 
Houses on this supplementary statement, the votable items 
will be submitted to the House of the People in the form 
of demand for grants and will duly be voted upon by that 
House, and, after that, an Appropriation Act will be passed 
by Parliament, all in the manner in which the expenditure 
embodied in the “annual financial statement’? is treated in the 


Houses and the Annual Appropriation Act is passed by 


Parliament. 

Moreover, Parliament may by law establish a “Contingency 
Fund of India” and place this Fund at the disposal of 
the President to enable him to make advances out of this 
Fund for the purpose of meeting unforeseen expenditure 
pending Parliamentary authorisation of such expenditure. 
This is necessary because expenditure beyond the Appro- 
priation Act may be necessary, at a time when the House 
of the People is not in session, for the purpose of meeting 
unforeseen contingencies or emergencies. In such a situation 
the Executive can spend money in anticipation of Parlia- 
mentary sanction. If the President so spends money from 
the Contingency Fund, the Finance Minister must present 
to the House of the People (when it meets next) a demand 


1. Art. 115(1)(a), 115(2). 2. Art. 267(1): 
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for excess grant. This demand must be voted upon by the 
House of the People. If it is rejected or reduced it will mean 
a vote of censure on the Council of Ministers. If it is passed, 
it will be followed by an Appropriation Act exactly in the 
manner in which the Annual Appropriation Act is passed.! 


Thus, there may be Appropriation Acts other than the 
Annual Appropriation Act; but, in any case, money can 
never be withdrawn from the Consolidated Fund of India 
except when such withdrawal is authorised by an Appropriation 
Act, although it can be Withdrawn from the Contingency Fund 
of India at the discretion of the Executive subject to Parlia- 
mentary approval. 


If any change in the existing laws in respect of the 
income of the Government of India is intended or any new 
law for deriving income from a new source is intended, 
necessary Bills will be introduced. Such Bills are likely to 
be characterised as Money Bills and it is advisable for the 
Finance Minister to introduce any such Bill in the House 
of the People. 


HOUSE OF THE PEOPLE AND MINISTERS 


The House of the People exercises supreme control over 
the Council of Ministers. 


By the law of the Constitution the Council of Ministers 
is collectively responsible to the House of the People.” This 
means, or is expected to mean, that the Ministers should 
not ignore any opinion of the House, whether it is specifi- 
cally defined through resolutions, or generally expressed in 
course of discussions or debates, and that the Council of Mini- 
sters should resign office whenever the House expresses any 
disapproval of its action or policy. lah: 

It is hardly correct to argue that, as resolutions are 
hot laws, the Ministry is not bound to ae by them. 
We have already pointed out that, as Ministeria responsibility 

: 7 of the Constitution, it should 
proceeds in India from the law 


Art. 75(3): 


l, Art. 115(1)(6), 115(2). 2 
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be explained in a way different from the way of explaining 
the convention of Cabinet responsibility in Britain. Here 
the Council of Ministers should resign on any and every 
occasion on which the House of the People signifies its 


displeasure. 


The House of the People can signify its displeasure either 
directly or indirectly. The methods by which it can do so 


have already been described. 
PARLIAMENT AND REMOVAL FROM OFFICE 


By way of impeachment for violation of the Constitution, 
the Houses of Parliament can remove the President from 
his office The Vice-President can be removed from his 
office by a resolution passed by the Council of States and 
agreed to by the House of the People.? Again, the Houses 
of Parliament can present an address to the President for 
the removal of any Judge of the Supreme Court or of any 
High Court, the Chief Election Commissioner, or the Comp- 
troller and Auditor-General of India from his office on the 
ground of proved misbehaviour or incapacity.® 


CONSTITUENT POWERS OF PARLIAMENT 
The Constitution of India has conferred constituent powers 


on Parliament. 
In the ordinary process of legislation Parliament can— 


in some cases, it must—supplement some specified provisions 


of the Constitution of India. 

In certain cases, the Constitution cannot be effectively worked 
unless some appropriate Act or Acts of Parliament supplement 
the provisions of the Constitution. In these cases Parliament must 
pass laws. Thus, it is necessary for Parliament to make laws, 
subject to the provisions of the Constitution, making provision 
with respect to all matters relating to, or in connection with, 
elections to either House of Parliament or to the Houses or 


1, Art. 56, 61. 2. Art. 67, 
3. Art. 124(4), 218, 324(5), 148. 


184 A SURVEY OF THE INDIAN CONSTITUTION 


either House of the Legislature of a State including the 
Preparation of electoral rolls, the delimitation of constituencies 
and all other matters necessary for securing the due constitution 
of such House or Houses. Some other instances may be 
cited. Adult suffrage has been provided for by the Constitution. 
But the date on which a person must be at least 21 years 
of age in order that he or she may be registered as a 
voter for election to the House of the People is to be fixed 
by an Act of Parliament? Again, it is an Act of Parlia- 


Unsoundness of mind, crime, or corrupt or illegal practice.* 


to such authority and in such manner as is provided for 
by or under an Act of Parliament.’. An Act of Parliament 
determines what authority, in what manner, and with effect 
from what date, the representation, upon the completion of 
each census, of the Several territorial constituencies in the 
House of the People and of the several territorial consti- 
tuencies in the Legislative Assembly of each State shall be 
readjusted.» Provision must be made by Parliament by law 
for the vacation by a person, who is chosen a member of 
both Houses of Parliament, of his seat in one House or 
the other.6 There are many other cases in which Parlia- 
ment. is obliged, in the ordinary process of legislation, to 
make laws of a constitutional character.” 


There are certain cases in which it is optional for Parliament 
to. supplement the provisions of the Constitution. Thus, 
Parliament may by law prescribe qualifications, in addition 
fo those prescribed by the Constitution, for membership of 
Parliament? or of the State Legislature’. Similarly, Parliament 


Art. 326. 


bs 2. 
OL AN Be i An a, 
; Relee shad be made to Art. 35(a)(ii), read with Art, 17 and 


33h, and fo ee oO 269(2) ete eai73 O! 
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may by law add to the disqualifications for membership of 
Parliament! or of a State Legislature’.’ On the other hand, 
an Act of Parliament may declare certain offices not to 
disqualify their holders for the membership of Parliament.* 
Instances can be multiplied.* 

In the ordinary process of legislation, again, Parliament 
can alter some provisions of the Constitution. 


In certain cases, arrangements made by the Constitution 
are meant to be purely temporary and Parliament is expected 
to alter these arrangements as soon as possible. Thus, in 
Many respects, the powers, privileges and immunities of each 
House of Parliament, and ofall members and the Committees 
of each House, shall be such as may from time to time be 
defined by Parliament by law, and only until so defined, 
these are to be those of the British House of Commons and 
of its members and Committees as on 26 January 1950.5 

In certain other cases, Parliament may, if it so chooses, 
alter the arrangements made by the Constitution. Some of 
these are minor matters, and there is nothing peculiar in 
Parliament’s power to alter the provisions of the Constitution 
in these matters by ordinary statutes. Thus, Parliament can, 
in the ordinary process of legislation, alter the provisions of 
the Constitution with regard to the emoluments, allowances 
and privileges of the President® and the Governors’, the 
allowances, privileges and rights of the Judges of the Supreme 
Court’, the allowances and rights of the Judges of the High 
Courts®, and the salary and other conditions of service of 


the Comptroller and Auditor-General of India’. 


1. Art. 102 (1) (e). 

3. Art. 102 (1) (a) 

4. Reference may be made to Art. 323), 33, 34, 71 (3), 119, 134 (3), 
138(1), 139, 140, 230, 240, 241, 272, 376, etc. 

5, Art. 105 (3), Reference may also be made to Art. 75 (6), 106, 142 (1), 
283 (1), etc, 

6. Art. 59 (3). 7. Art. 158 (3). 

8. Art. 125 (2). 9, Art, 221(2). f 

10. Art. y i 
285 (0), O may also be made to Art. 124(1), 133 (3), 149; 


2. Art. 191 (1) (e). 
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Some other matters, however, are of vital importance and 
changes in these matters may involve incidental changes in 
some other provisions of the Constitution. Any change in 
arrangements in connection with these matters, therefore, 
would virtually, but not technically, be an amendment of the 
Constitution. According to the provisions of the Constitution, 
changes in these matters may, under certain conditions, be 
brought about by Parliament in the ordinary process of 
legislation, and no such change shall be deemed to be an 
amendment of the Constitution for the purposes of Art. 
368 which deals with Amendments, technically known as 
such. Thus, Parliament may in certain cases—if specified 
conditions are fulfilled—form by law a new State or alter 
the areas, boundaries or names of existing States, and even 
though any such law shall contain such provisions for the 
amendment of the First Schedule and the Fourth Schedule 
as may be necessary to give effect to the provisions of the 
law, no such law shall be deemed to be an amendment of 
the Constitution for the purposes of Art. 368.2. Again, under 
certain conditions, Parliament may by law provide for the 
abolition of the Legislative Council of a State that has a 
Council, or for the creation of a Legislative Council in a 
State that hasno Council, but no such law, though containing 
Such provisions for the amendment of the Constitution as 
may be necessary to give effect to the provisions of the 
law, shall be deemed to be an amendment of the Constitution 
for the purposes of Art. 368.3 


PARLIAMENT AND CONSTITUTIONAL AMENDMENTS 

Now, we may discuss Parliament’s power with respect to 
amendment proper. RIN 

An amendment of the Constitution may be initiated w 
by the introduction of a Bill for aa a EN Ged 4 ei 3 
House of Parliament., When the Bill is p in eac 


4 (2). 

2. Art. 4 (1), 

‘ nal is Refererice may also be made to He cr ees 
b y 7 ixth Schedule, 

7 of the Fifth Schedule and paragraph 21 of the Si 
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House by a majority of the total membership of that House 
and by a majority of not less than two-thirds of the members 
of that House present and voting, it shall be presented to 
the President for his assent, and, upon such assent being 
given to the Bill, the Constitution shall stand amended.* 
But in certain specified matters (these are matters in which 
the States are interested) any Bill providing for an amend- 
ment of the Constitution must be ratified by the Legisla- 
tures of not less than one-half of the States before the Bill 
is presented to the President for his assent. In these cases 
the State Legislatures are partners of Parliament in amending 


the Constitution. 
RELATIVE POSITION OF TWO HOUSES OF PARLIAMENT 


Ordinarily the two Houses have equal power in respect of 
passing resolutions and holding debates. ; 

In regard to those ordinary Bills which expressly contain any 
provision relating to any matter of public finance, there is a 
difference between the position of the two Houses. Such Bills 
cannot be introduced in the Council of States ; they must be 
introduced in the Lower House- But jas) soon! as they are 
considered to be ordinary Bills (i.e. not Money Bills) the 
two Houses have equal power in the matter of passing them. 

In respect of ordinary Bills, including those mentioned 


above, the Council of States can make its power felt. It can 
other House and delay the Bill for six 


joint sitting, if we leave out of consideration 
bership, it occupies an equal 


disagree with the 
months ; then, in a 
the numerical strength of its mem 
Pposition.® 

In respect of Money Bills the Council of States has very 
little power. Money Bills must be introduced in the House 
of the People, and the utmost that the Council of States 
can do with respect to @ Money Bill is to delay it, after it 
has been passed by the other House, for only fourteen days. 


1. Art. 368. 2, Art. 117. 3 
3. Art, 107. 108. 
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A Money Bill, of course, goes to the Council of States, but 
if it is rejected by the Upper House or if it is delayed in the 
Upper House for more than fourteen days, it is automatically 
deemed to have been passed by both Houses of Parliament. 
Similarly, with regard to the Budget, the Council of States is 
powerless. The “annual financial statement” is, of course, laid 
before it as well as before the House of the People. But it 
can hold only a general discussion on the Budget. No demand 
for grant is presented to the Upper House; so it finds no 
occasion to vote on supply. A general deliberation is all that 
it can do with regard to the Budget. It is the House of the 
People that controls the national purse. An Appropriation 
Bill is, no doubt, a’ Money Bill, and, as already stated, the 
Council of States has no power over any Money Bill. 

In respect of control over the Executive, the Council of 
States is powerless. The Council of Ministers is responsible 
not to the Upper but to the Lower House of Parliament. 

There isno doubt that the power of the purse and the 
power over the Executive that belong exclusively to the House 
of the People have raised the Lower House to a much more- 
effective, if not technically superior, position. 

LIMITATIONS ON POWERS AND FUNCTIONS OF PARLIAMENT 

The President summons and prorogues the Houses. Bo 
the Houses may not find any opportunity to meet, even if 
a large number of members consider it necessary to meet. 
The only safeguard is that the President must summon a House 
within six months from the date of its last sitting in one session; 
but during the intervening six months Parliament may not haye 
any chance to meet. The President may prorogue a House, 
and he may, even after summoning a House to mect ona 
particular date, postpone its sitting. k i 

The limitations mentioned above may not be considered 

s ther limitation is certainly effective, 
pbs rape Butiene se likes, dissolve the House of 
The President can, whenever he likes, 


2. Art. 113. 
4, Art. 85 


1. Art. 109. 
3. Art. 75(3): 
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the People.1. Thus he can compel the members of the Opposi- 
tion to run the risk of frequent election contests. 


The President can veto a Bill passed by the Houses of 


Parliament.? 

The power of the President to promulgate Ordinances? 
during recess of Parliament may in practice be a limitation on - 
the legislative power of the Houses for a limited period. But, 
generally speaking, this is not a serious limitation. As no 
recess can last longer than six months, no Ordinance can 
continue to be valid for more than six months at a time without 


the approval of the two Houses. 

It must be remembered that the President is expected 
to exercise all the above-mentioned functions in accordance 
with advice tendered by the Council of Ministers. 

Apart from the President’s intervention there are some 
constitutional limitations on the power of Parliament to make 


laws. 

The federal structure of India imposes a definite limitation 
on the competence of Parliament to make laws. Normally, it 
cannot make laws on State subjects. We cannot ascribe sove- 
reignty to the Parliament of India in the same sense in which we 
ascribe sovereignty to the British Parliament. 

Again, the constitutional guarantee of fundamental rights 
imposes a limitation on Parliament’s power to make laws. 
Parliament cannot make a law which takes away or abridges 


any fundamental right. 

Then again, some limitations on the law-making powers 
of Parliament follow from the powers of the President and the 
Governor, in some specified cases, to restrict the application 
of Acts of Parliament. The President can, in making Regu- 
lations for the peace and good government of the Union 
Territories, repeal or amend any Act of Parliament.’ In relation 
to the Scheduled Areas of the States the Governor of the State 


1. Art. 85 (2) (c). 2. Art. 111. 
3, Art, 123; 4. Art. 240, 
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concerned may direct that any particular Act of Parliament 
shall not apply to a Scheduled Area or any part thereof." 


CHAPTER IX 
THE STATES : THE EXECUTIVE 


Under Article 1 of the Constitution the territory of India 
comprises (i) the territories of the States, and (ii) the Union 
territories. 


There are 14 States and 6 Union territories.” 

The names of the States are: (1) Andhra Pradesh, (2) 
Assam, (3) Bihar, (4) Bombay, (5) Kerala, (6) Madhya 
Pradesh, (7) Madras, (8) Mysore, (9) Orissa, (10) Punjab, 
(11) Rajasthan, (12) Uttar Pradesh, (13) West Bengal, (14) 
Jammu and Kashmir. 


1, Fifth Schedule, Para 5. For a similar case see Sixth Schedule, Para 12. 
2. First Schedule. : 
Under the Constitution as originally enacted there were three categories 
of States and one category of Territory : 
Part A States: (1) Assam, (2) Bihar, (3) Bombay, (4) Madhya Pradesh, 
(5) Madras, (6) Orissa, (7) Punjab, (8) Uttar Pradesh, (9) MEL Bengal. 
Part B States: (I) Hyderabad, (2) Jammu and Kashmir, (3) Madhya 
Bharat, (4) Mysore, (5) Patiala and East Panjab States Union, (6) 
Rajasthan, (7) Saurashtra, (8) Travancore-Cochin, (10) Vindhya Pradesh. 
Part C States: (1) Ajmer, (2) Coorg, (3) Bhopal, (4) Bilaspur, (5) 
Himachal Pradesh, (6) Cooch Behar, (7) Delhi, (8) Kutch, (9) Manipur, 
0) Tripura. 
t eed Territory: The Andaman and Nicobar et fee 
Subsequently Vindhya Pradesh was made a Par Ags ilaspur was 
i i h Behar was merged in West Bengal. 
merged in Himachal Pradesh and Cooc! ses: 18 dbollati tho GEE 
The States Reorganisation Bill, 1956, Pis Jecika 
between the States and organise them on t 


| 
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The names of the Union territories are: (1) Delhi, 
(2) Himachal Pradesh, (3) Manipur, (4) Tripura, (5) The 
Andaman and Nicobar: Islands, (6) The Laccadive, Minicoy 
and Amindivi Islands. 

COMPOSITION OF STATE EXECUTIVE 


Ordinarily there shall be a Governor for every State ; 
but there is no bar to the same person being appointed 
Governor for two or more States.* 

The executive of a State is composed of the Governor? and 


the Council of Ministers. 

The executive power of a State is yested in the Governor 
and it is tobe exercised by the Governor either directly or 
through officers subordinate to him. Asa matter of fact, the 
Governor does not exercise his executive power—or, any other 
power—directly ; generally speaking, he exercises his powers 
through the Ministers' who are, in strict law, officers subordi- 


nate to him. 

The Governor of a State is appointed by the President and 
holds office during his pleasure. Subject to this condition a 
Governor’s term of office is five years, unles he resigns 
earlier." 

The Council of Ministers is headed by a Chief Minister. 
The Chief Minister is appointed by the Governor and the 
other Ministers are appointed by the Governor on the advice 
of the Chief Minister. The Ministers hold office during the 


lt The State s of Jammu and Kashmir occupies an exceptional position. 


2. Formerly the Head of a Part B State was called “Rajpramukh”. 
That office will be abolished as a result of the reorganisation of States. 

3. Art. 154(1). Of course, this does not mean that any function of 
the State Executive conferred by any existing law on any other authority 
is automatically transferred to the Governor. Nor does it mean that 
Parliament or a State Legislature cannot confer by law any function of the 
State Executive on any authority subordinate to the Governor. Art. 154(2). 

4. In thecase of the two discretionary powers of the Governor of 
Assam power is exercised through an Adviser, 

5. Art, 155, 156, 
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pleasure of the Governor, but the Council of Ministers is 
collectively responsible to the Legislative Assembly of the 
State.? 


POWERS AND FUNCTIONS OF STATE EXECUTIVE 


Subject to the provisions of the Constitution,? the executive 
„power of a State extends to matters with respect to which 
the Legislature of a State has power to make laws. 


But in any matter with respect to which a State Legislature 
and Parliament as weli have power to make laws, the 
executive power of the State is subject to, and limited_by, 
the executive power conferred by the Constitution? or by 
any Act of Parliament' upon the Union or authorities 
thereof. 


The State Executive not only gives effect to the laws 
passed by the State Legislature but also administers, in the 
absence of any law to the contrary, any ofthe State subjects 
or Concurrent subjects in accordance with its own policy 
and programme. When there is a law the State Executive 
cannot violate it and it has power to give administrative 
effect to any of the matters enumerated in the State List 
or the Concurrent List ; but it can, when there is no law for 
its guidance, act according to its own policy. If, however, its 
policy is denounced by the State Legislature, it should abandon 
that policy even if such denouncement is expressed in a 
recommendatory resolution. 


1. Art. 163, 164. 

2. For example, the provisions of the Constitution (Art 257, Art. 339, 
etc.) conferring power on the Union Executive to issue directions to any 
State Executive. The executive power of the State is subiect also perhaps 
to such provisions of the Constitution as the provision for Ministerial 


responsibility to the Legislative Assembly- Lil 
3. Art. 353 provides for Union directions to any State Executive in 


emergencies when Parliament as well as t 
to make laws on State matters. 
4. In matters of concurrent juris } 
} executive power on the Government of India. 
Art, 353 (b) read with Art. 250 (1), 


diction, Parliament has power to confer 
See Art, 73 (1)(proyiso) and 


he State Legislatures have power - 


THE STATES : THE EXECUTIVE Í 193 


The executive power of the State is limited by (i) federal 
division of subjects, and (ii) Central control over the State 
field of executive action., On the other hand, the Union 
can confer some powers on the State Executive in certain 
cases.? 

GOVERNOR 

Although the term of office of the Governor is five years, 
he shall, notwithstanding the expiration of his term, continue 
to hold office untilhis successor enters upon his office.* 

No person is eligible for appointment as Governor unless 
he is a citizen of India and has completed the age of 35 
years. 

The Governor must not be a member of any House of 
Legislature in India, and if a member of any such House 
is appointed Governor he shall be deemed to have vacated 
his seat in that House on the date on which he enters 
upon his office as Governor. Moreover, the Governor must 
not hold any other office of profit, Governmental or non- 
Governmental.! 

The Governor is entitled without payment of rent to 
the use of his official residences and is also entitled to such 
emoluments, allowances and privileges as may be determined 
by Parliament by law and, until provision in that behalf 
is so made, a salary of Rs 5,500 per month and such 
allowances and privileges as were enjoyed by the Governor 
of the corresponding province immediately before the 
commencement of the Constitution. The emoluments and 
allowances of the Governor cannot be diminished during his 
term of office.® 

The President may make such provision as he thinks 
fit for the discharge of the functions of the Governor in 
any contingency that may arise®, e. g., sudden illness of the 
Governor. 


1. Art. 258. 2. Art. 156. , 
3. Art. 157. 4. Art. 158. 
5. Art. 160. 6. Art. 158. 


13 
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Every Governor and every person discharging the functions 
of the Governor must, before entering upon his office, make 
and subscribe an oath or affirmation in the prescribed 
form, 


The Governor is entitled to certain immunities. He is 
not answerable to any court for the exercise and performance 
of the powers and duties of his office or for any act done 
or purporting to be done by him in the exercise and per- 
formance of those powers and duties. But this must not 
be construed as restricting the right of any person to bring 
appropriate proceedings against the Government of a State. 
Again, no criminal proeedings whatsoever shall be instituted 
or continued against a Governor in any court during his term 
of office. Moreover, no process for the arrest or imprisonment 
of a Governor shall issue from any court during his term 
of office. Then again, no civil proceedings in which relief 
is claimed against a Governor shall be instituted during 
his term of office in any court in respect of any act done 
or purporting to be done by him in his personal capacity, 
whether before or after he entered upon his office as Governor, 
until the expiration of two months next after notice in 
writing has been delivered to him or left at his office 
stating the nature of the proceedings, the cause of action 
therefor, the name, description and place of residence of 
the party by whom such proceedings are to be instituted 
and the relief which he claims.’ ' 


Some observations on the appointment and dismissal of 
the Governor of a State may be made. 

The Constitution does not expressly provide that a State 
would have any say in the matter of the appointment or 
dismissal of its Governor. But there is no bar to the emergence 
of conventions to the effect that the Union Cabinet’ would 
advise the President to appoint 4 person. nominated by the 


1. Art. 159 2, Art. 361. 
. A probably. it is the Prime Minister who advises the President with- 


A Í i is matter, 
put formally consulting the Cabinet in thi : 
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State Cabinet! as the Governor of the State, and that the 
Union Cabinet would advise the President to dismiss a 
Governor, not when the Governor, in the process of acting 
in accordance with, the advice of the State Cabinet, incurs 
the displeasure of the Government of India, but when the 
Governor incurs the displeasure of the State Cabinet and 
the State Cabinet requests the Union Cabinet to get the 
Governor removed from office. 


The present practice is not known, although it is presumed 
that the Prime Minister consults the Chief Minister of the 
State concerned before recommending a person to the President 
for appointment as Governor. So far as the dismissal of 
the Governor is concerned any assertion as to usage is 
clearly impossible, for no Governor has as yet been dis- 
missed. A critical situation may, however, arise if and when 
the Governor of a State disregards the advice of a State 
Cabinet which enjoys the full confidence of a majority in 
the Legislative Assembly of the State. In such a case the 
Governor’s dismissal at the request of the State Cabinet is 
clearly called for if State autonomy is intended to have any 
real significance. The. Governor is not the elected Head of 
the State; he is an appointee of the Government of India. 
This anomaly can be remedied only if the representatives 
of the people of the State are allowed to have a dominant 
voice in the matter of his appointment and dismissal. 


POSITION OF GOVERNOR 


From one point of view, the Governor is buta dignified 
official. He is appointed by the President who can also 
dismiss him whenever he pleases. He does not owe his 
office to election; he does not derive his power from the 
people. Indeed, one would not be far wrong if one suggests 


that the Governor is an appointed functionary imposed from 


above upon a State. In relation to the Government of 


1. Probably the Chief Minister would make the nomination without 
formally consulting the Cabinet. 
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India,- the Governor holds a subordinate, though honourable 
position. Until and unless salutary conventions in the direc- 
tion--of State predominance in the matter of the Governor’s 
appointment and dismissal are established, the position of 
‘the Governor, viewed from the standpoint of his relation to 
the Government of India, would not be very high. 


From another point of view, however, his position is 
certainly an exalted one. He is the Head of the State. All 
the executive power of the State is vested in him ;he has 
a large number of legislative powers and he has also the 
judicial power of pardon in certain cases. The fact that 
his powers are nominal and not real does not affect his 
status. He may be the titular Head of the State, but the 
title is his and this title is the highest in the State. 


If we overlook any possible subservience of the Governor 
to the Government of India, we find the Governor occupy- 
ing, in relation to the State, a position similar to the posi- 
tion of the President of India. From the standpoint of 
the State set-up, therefore, the Governor holds the supreme 
position of constitutional dignity. 

It is expected that the Governor of a State would take 
‘scrupulous care not to interpose his personal will in — the 
exercise of his powers and functions. The Constitution of 
India does not confer discretionary powers on any Governor 
other than the Governor of Assam.! Even the Governor of 
Assam is enabled to exercise his functions in his discretion 
only in two specified matters, and these two matters are 
of minor importance. It is not too much to hope that the 
Governor of Assam in all matters, other than the two 
minor matters specified in the Constitution, and the other 
Governors in all matters whatsoever,* will try to help in 


Îl | Except “special responsibility” in regard to Regional Committees in 


Andhra Pradesh and Punjab (Art. 371)- 
2. Sixth Schedule, Para 18(2), 18(3)- 
„3. Except in regard to Regional 

and Punjab, 


Committees in Andhra Pradesh 
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the growth ofa genuinely responsible government by accept- 
ing for themselves the position of a constitutional ruler. 


GOVERNOR : EXECUTIVE POWERS AND FUNCTIONS 

Without prejudice to the generality of the Governor's 
executive powers and functions some of them may be specifi- 
cally mentioned. 

The Governor appoints Ministers, the Advocate-General 
for the State, the members of the State Public Service Commi- 
sion, District Judges and other high officers of the State. 


The Governor has power to make regulations as to the 
conditions of service of the members and staff of the State 
Public Service Commission.1 He has some power also in 
connection with the appointment and conditions of service 
Of officers and servants of the High Court of his State.? Again, 
until provision in this behalf is made by the State Legislature, 
the Governor may make rules regulating the recruitment, and 
the conditions of service of persons appointed, to the secretarial 


staff of the State Legislature.* 
GOVERNOR : LEGISLATIVE POWERS AND FUNCTIONS 
Composition of State Legislature etc. The Governor cannot 
be a member of any House of the State Legislature, but he is a 
part of the State Legislature.t He has some other powers in 
connection with the composition of the State Legislature. 
Thus, in a State where there is a Legislative Council, the 
Governor nominates one-sixth of the total number of its 
members.® Again, to the Legislative Assemblies constituted 
up to 26 January 1960, the Governor may, if he thinks fit; 
nominate as many Anglo-Indians as he considers appropriate.® 
Moreover, when the offices of both the Chairman and 
the Deputy Chairman of a Legislative Council or those of 
the Speaker and the Deputy Speaker of a Legislative Assembly 
are vacant, the duties of the office of the Presiding Officer 
Shall be performed, until the office is filled by election 
1. Art. 318. 2, Art. 229, 


3. Art. 187). 4. Art. 168(1). 
5. Art. 171@)(). 6. Art. 333, 334(b), 


i98 A SURVEY OF THE INDIAN CONSTİTUTION 


by the House concerned, by such member of the appropriate 
House as the Governor appoints for the purpose.! Again, 
if any question arises as to whether a member ofa House 
of a State Legislature has become subject to any of the 
disqualifications specified in the Constitution,? the Governor, 
acting strictly in accordance with the opinion of the Election 


Commission, will decide the matter and his decision shall 
be final.? 


It is before the Governor or some person appointed in 
this behalf by him that every member of a House of 


the State Legislature will make and subscribe the requisite 
oath or affirmation.* 


In a State having a bicameral Legislature, the Governor 
may make rules as to the procedure with respect to commu- 
nications between the two Houses.® 


Summoning, Address etc.—The Governor shall from time to 
time summon the House or each House of the State Legislature 
to meet at such time and place as he thinks fit, but six months 
shall not intervene between its last sitting in one session 
and the date appointed for its first sitting in the next session. 
The Governor may from time to time (i) prorogue the 
Houses or either House ; (ji) dissolve the Legislative Assembly." 
The Governor has the right to address or to send messages 
to the Houses or either House or a joint sitting of both 
Houses on any occasion he chooses.’ 


At the commencement of the first session after each 
general election to the Legislative Assembly and at the commen- 
cement of the first session of each year, the Governor must 
address the Legislative Assembly, or, in the case of a State 
having a Legislative Council, both Houses assembled vogethen 
and inform the Legislature of the causes of its summons. 


1. Art. 184(1), 180(1). 2. Art. 191, 
4. Art. 188. 

Eb TAT. 192: ee ime 

7 ae rea 8. Art. 176(1). 
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Recommendation: A Bill or amendment directly providing 
for any matter that forms the subject-matter of a Money 
Bill must not be introduced or moved except on the recom- 
mendation of the Governor. But no recommendation shall 
be required for the moving of an amendment making pro- 
vision for the reduction or abolition of any taxa 

A Bill which, if enacted and brought into operation, 
would involve expenditure from the Consolidated Fund of a 
State shall not be passed by a House of the Legislature 
of that State unless the Governor has recommended to that 
House the consideration of the Bill.* 

Assent, veto, reservation—A Bill passed by a House of 
Houses of the State Legislature becomes an Act only when 
it receives the assent of the Governor or, if it is reserved 
for the President, the assent of the President. The Governor 
has the power to assent to a Bill, or veto it, or reserve 
it for the consideration of the President, or return it, if it 
is not a Money Bill, to the House or Houses of the 
Legislature for reconsideration. In the last case, i. e. when 
the Governor returns the Bill for reconsideration, if the 
Bill is again passed by the House or Houses of the Legis- 
lature and presented to him, the Governor is bound to 
signify his assent to it in the exact form in which it has 
been passed and presented to him. 

The Governor may reserve any Bill for the consideration 
of the President. But a particular class of Bills be is 
bound to reserve. He must not assent to, but must reserve 
for the consideration of the President, any Bill which in 
his (i. e., the Governor’s) opinion would, if it became law, 
so derogate from the powers of the High Court as to 
endanger the position which that Court is by the Constitu- 


tion designed to fill.* 


1. Art, 207(1). 2. Art. 207(3). 
Art. 200. £ 


3: . 
4. Art. 200. The words “in the opinion of the Governor” are used ot 


to preclude Ministerial advice but to preclude any. enquiry in a law 
court as to the reasonableness of the Governor's failure to reserve a 


particular Bill for the President’s consideration. 
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There are. three classes of laws made by the State 
Legislatures which would have no effect unless the law, hav- 
ing been reserved for the consideration of the President, 
has received his assent. It is practically certain that the 
Governor of a State will always reserve for the considera- 
tion of the President any law ofany of these classes. One 
of these classes relates to compulsory acquisition of 
property. Another relates to any tax on the sale or 
purchase of any such goods as have been declared by 
Parliament by law to be essential for the community®, and 
another relates to any tax on any water or electricity stored, 
generated, consumed, distributed or sold by statutory authorities 


for regulating or developing any inter-State river or river- 
valley. 


Ordinance—During any recess of the State Legislature 
Occasions may arise on which it is necessary for the State 
Executive to arm itself with a new law in order to cope 
with a new situation. The Governor has the power to 
create such appropriate laws on these occasions.t These 
laws, known as “Ordinance”, are temporary legislative 
measures. An Ordinance is passed during the recess of the 
Legislature and, under the law, the Legislature cannot be 
in recess for more than six months at a time.» When 
the Legislature meets, the Ordinance must be placed before 
it, and the Legislature can immediately reject the Ordinance 
and make it inoperative. Even if the Legislature does not 
reject it, the Ordinance will cease to operate at the expira- 
tion of six weeks from the reassembly of the Legislature. 
So long as it is operative, however, an Ordinance has the 
same force and effect as an Act of the State Legislature. 

In certain specified matters, the Governor cannot dese 
any Ordinance without instructions from the President. 


1, Art, 31(3) 2, Art. 286(3). 
i ' i a 

3. Art: 288(2). 4, Art. a a 
5. Art. .174(1). 6: Art. 2 . 


7. Art. 213 (1) (proviso): 
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GOVERNOR : FINANCIAL POWERS AND FUNCTIONS 

As ‘already stated, Bills in the nature of Money Bills 
cannot be introduced and amendments of that nature cannot 
be moved (except amendments providing for reduction or 
abolition of a tax) in the State Legislature, and Bills 
indirectly involving public expenditure cannot be passed by 
a House of the State Legislature, without the prior recommen- 
dation of the Governor. Demands for grants also require 
the Goyernor’s prior recommendation. 


It is the duty of the Governor to get the annual Budget 
and supplementary Budgets, if any, and financial bills introduced 
into the State Legislature.t 

Until provision in this behalf is made by the State 
Legislature, the Governor of a State will make rules for 
the proper custody etc. of the Consolidated Fund of the 


State.? 


GOVERNOR : JUDICIAL POWERS AND FUNCTIONS 


In criminal cases, judical decisions punishing persons for 
offences against certain laws may be reversed by the Governor 
by way of leniency towards the person convicted. The 
Governor has the power to grant pardons, reprieves, respites 
or remissions of punishment or to suspend, remit or commute 
the sentence of any person convicted of any offence against 
any law relating to a matter to which the executive power 
of the State extends.? It is clear that the Governors 
pardoning power does not extend to those cases in which 
the offence is against a law relating to a subject in the 
Union List. 

GOVERNOR : MISCELLANEOUS POWERS AND FUNCTIONS 

The Governor may ask the Chief Minister of his State 

to furnish him with such information relating to the 


administration of the affairs of the State and proposals for 
legislation as he may call for. He may also ask the Chief 


1. Art. 202, 203, 205, 206, 207. 
2. Art: 283 (2). 3. Art. 161 
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Minister to submit the decision of an individual Minister for 
the consideration of the whole Council of Ministers. 


The Governor of Assam has two special functions to 
perform in his discretion.2 As long as Part B Tribal Areas 
of Assam are administered by the President, such administration 
will be carried on by the President through the Governor 
of Assam as his agent. In so acting as the agent of the 
President the Governor of Assam must act in his discretion, 
and the Ministers of Assam will have no say in the matter 
of such administration. Again, if any dispute arises between 
the Government of Assam and a District Council in Assam 
with respect to their respective shares of mining royalties, 
the Governor will decide the case in his discretion and the 
Ministers will have no say in this matter.? 


All Governors, other than the Governor of Assam, are 
expected to perform all their functions in accordance with 
Ministerial advice. The Governor of Assam also is expected 
to perform all the functions, other than the two referred to 
above, in accordance with Ministerial advice. If such a 
practice is not followed, there may be constitutional 
deadlocks. 


It must be remembered, however, that the Governor will 
seek Ministerial advice and act according to such advice 1n 
all cases in which Ministerial advice is possible and available. 
In the matter of appointing the Chief Minister,* such advice 
is not available. Again, in the matter of seeking information 
from the Chief Minister or asking him to submit the individual 
decision of a Minister for the Cabinet's consideration,” 
Ministerial advice is not possible. So, in these matters 
the Governor must necessarily act according to his personal 
judgment. rer. ; 

There is a special provision in the Constitution _ which 


Art. 167(6), 167(c). 

Sixth Schedule, Para 18 (2), 18(3)- 
Sixth Schedule, Para 9 (2). 

Art. 167 (b), 167 (c). 


4. Art. 164 (1), 


EINES 
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empowers the President to provide, by order, “for any special 
responsibility of the Governor in order to secure the proper 
functioning of the: regional committees.” This applies only 
to the Governors of Andhra Pradesh and Punjab.? 


COUNCIL OF MINISTERS : COMPOSITION 

The law of the Constitution provides as follows: There 
shall be a Council of Ministers with the Chief Minister at 
the head2 The Chief Minister shall be appointed by the 
Governor and the other Ministers shall be appointed by the 
Governor on the advice of the Chief Minister.’ In the 
States of Bihar, Madhya Pradesh and Orissa there shall be 
a Minister in charge of tribal welfare who may, in addition, 
be in charge of the welfare of the Scheduled Castes and 
backward classes or any other work. Before a Minister 
enters upon his office, the Governor shall administer to him 
the oath of office and of secrecy according to the prescribed 
form A Minister who for any period of six consecutive 
months is not a member of the Legislature of the State 
shall, at the expiration of that period, cease to be a 
Minister. The salaries and allowances of Ministers shall 
be such as the Legislature of the State may from time to 
time by law determine.’ 

The Ministers shall hold office during the pleasure of 
the Governor.8 The Council of Ministers shall be collectively 
responsible to the Legislative Assembly of the State.® 


Usage has added to this broad outline provided by the 
law of the Constitution. Practice follows the pattern adopted 
in the Union. Attention is focussed not on the Governor’s 
power to appoint and dismiss the Chief Minister and other 
Ministers but on the law that the Council of Ministers is 
collectively responsible to the Legislative Assembly. As a 


1. Art. 371. 2. Art. 163 (1). 
3. Art 164(1). 4. Art. 164(1) (proviso). 
5. Art. 164 (3) 6. Art. 164(4). 
7. Art. 164 (5). 8. Art. 164 (1). 


9. Art, 164 (2). 
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result, the Governor appoints the leader of the majority 
party or coalition of parties as the Chief Minister. If 
the majority party has no accredited leader, the Governor 
will exercise his best judgment and appoint as Chief Minister 
the person who, in his judgment, is likely to be accepted 
by the party as its leader. If the leader of the majority 
party (or coalition) refuses to accept office, the Governor 
may invite the leader of the next biggest party. If no party 
or coalition of parties secures a majority in the Assembly, 
the Governor should invite the leader of the largest party, 
and, if this leader agrees, appoint him as Chief Minister. 
If such a leader does not feel competent to shoulder the 
burden, the Governor should invite the leaders of other parties 
and groups, and appoint as Chief Minister any one who 
agrees to undertake the task of forming a responsible Council 
of Ministers. When an existing Council of Ministers resigns 
on account of an adverse vote of the Assembly the Governor 
must invite the leader of the Opposition (if, of course, 
there is an official Opposition) and ask him to form a Council 
of Ministers. The point is that when there is an accredited 
leader of a party or coalition having a clear majority in 
the Assembly, the Governor is to work like an automaton. 
In other circumstances, he may use his personal judgment 
with a view to having a Council of Ministers responsible to 
the State Assembly. Therefore, the Governor has, under 
certain circumstances, some scope for exercising his personal 
judgment ; but this judgment has to be tested by the State 
Assembly or—may be—by the electorate. The Governor should 
not abandon his efforts to have a Council of Ministers unless 
he finds all possible alternatives frustrated by the politics 
of the time. If he finds that he cannot succeed in having 
a responsible Ministry he has either to dissolve the Assembly 
and arrange for a new general election or to report to the 
President that the government of the State cannot be carried 
on in accordance with the provisions of the Constitution, 


the Chief Minister may not be a 
he may be a nominated member, 


1. Atthe time of appointment, 
member of the State Legislature, Or 
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If the former course is adopted, he may have a Council 
of Ministers asa care-taker Government ; and, if the latter 
course. is adopted, the President of India will apply the 
“breakdown Article.” 

Having appointed the Chief Minister, the Governor has 
to appoint as Ministers those persons, and none but those 
persons, who are chosen by the Chief Minister. The Governor 
cannot exclude any one wanted by the Chief Minister or 
include any one not wanted by the Chief Minister. 

The Chief Minister’s task of choosing colleagues, however, 
is not an easy one. Like the Prime Minister of India, he 
has to consider various factors like efficiency, regional and/or 
religious and/or caste distribution, position in the party 
hierarchy, etc. 

As the law of the Constitution clearly lays down, there 
must be a Minister of tribal welfare in some specified States. 

A Minister, even the Chief Minister, may not be a member 
of the Legislature when he is appointed, or, even if he is 
a member at the time of his appointment, he may later 
cease to be a member. But a Minister cannot continue in 
his office for more than six consecutive months without 


being a member of the Legislature. 

A nominated member of the Legislature can become a 
Minister, even the Chief Minister. Though there is no bar 
to a member of the Upper House becoming the Chief 
Minister, such a practice should not be encouraged. 


The Council of Ministers has an inner circle—the Cabinet. 
There may be three categories of Ministers in a State 
Council of Ministers—Cabinet Ministers, Ministers of State, 
and Deputy Ministers—in order of rank and position. The 
broad policies are laid down and important matters are 
decided upon by the Cabinet. But any decision of the 
Cabinet is, in form, the decision of the whole Council of 
Ministers. Technically speaking, Ministers of State and Deputy 


1. Art. 356. 
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Ministers are members of the Council of Ministers and are, 
therefore, known to law as Ministers. 


There are Parliamentary Secretaries in some States. They 
are not members of the Council of Ministers. 


As the Council of Ministers is collectively responsible to 
the Legislative Assembly of the State, a Council of Ministers 
should resign whenever the Legislative Assembly expresses, 
in any form whatsoever, its dislike of the policy or activity 
of a particular Minister or of several Ministers or of the 
whole Council of Ministers. 


The Governor can, in practice, have little opportunity 
to dismiss a Minister as long as the Council of Ministers 
(of which he isa member) continues to enjoy the confidence 
of the Legislative Assembly. 


COUNCIL OF MINISTERS : POWERS AND FUNCTIONS 


According to the law of the Constitution, the Council 
of Ministers is to aid and advise the Governor in the exercise 
of his functions except in so faras he is by or under the 
Constitution required to exercise his functions or any of 
them in his “discretion. If any question arises whether any 
matter is or is not a matter as respects which the Governor 
is by or under the Constitution required to act in his 
discretion, the decision of the Governor in his discretion 
shall be final, and the validity of anything done by the 
Governor shall not be called in question on the ground 
that he ought or ought not to have acted in his discretion.? 
The question whether any, and if so what, advice was ten- 
dered by Ministers to the Governor shall not be inquired 
into in any court.? 


no Governor other than the Governor of Assam has 
e Constitution to exercise his 


jscretion”. Even the Governor 
o act in his discretion only in 


Now, 
been “required by or under th 
functions or any of them in his d 
of Assam has been required t 


_ Art, 163(2), 
i. Art. 163(1). ie 


3. Art. 163(3). 
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respect of two of his minor functions.1 The language of the 
provisions of the Constitution conferring powers and jmposing 
duties on the Governor nowhere (except in the two cases 
referred to above) uses the word “discretion”. The words 
“in his opinion” which occur in some Articles? are not 
technically identical with the word “discretion”. Had it been 
so, the framers of the Constitution would have directly used 
the term “discretion” instead of relying upon any possible 
The fact that the word “discretion” has 


indirect ‘implication. 
hat, in referring 


been scrupulously avoided clearly points out t! 
to “opinion”, the framers of the Constitution had an intention 
different from the intention to preclude Ministerial advice. 
In fact, the expression “in the opinion of the Governor”, 
read in its proper context, serves as an ouster of judicial review 
and not as an ouster of Ministerial advice. Similar is the signi- 


ficance of the expression “if the Governor deems it necessary” 
used in some Articles of the Constitution. These expressions 
do not occur frequently. In connection with the powers and 
functions of the Governor (except the Governor of Assam in 
two cases) the language used is generally the same: “The 
Goyernor does this, 


or, shall—or may—do this”. Evidently, 
therefore, if we argue that the G 


overnor can act in his “dis- 
cretion” in one particular matter, we must admit that he can 
act in his “discretion 


» in every other matter, for the language 
used in all the provisions is almo 


st identical. In that case, 
however, the Ministers would have no scope to aid and 
advise the Governor in respect of any of his functio 


ns at all. 
But the intention of framers of the Constitution cannot be read 
in this light, for they have clearly laid down that the Ministers 
are entitled to aid and advise t 


he Governor in the discharge of 
all his functions except those i 


n which he is required by the 
Specific provisions of the Constitution to act in his “discretio n”. 
The framers of the Constitution intended to impose limitati ons, 
not on the field of Ministerial aid and advice, but on the field 
of the Goyernor’s discretion. 


1. Sixth Schedule, Para 9(2), 18(2), 18(3); 
2. E.g., Art. 200 ae £ 3. E.g., Art. 213(1) (b). 
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From the above discussion it is clear that no Governor 
other than the Governor of Assam can decide in his discretion 
whether any matter is oris not a matter that falls within 
discretionary field ; for none but the Governor of Assam has 
any function specifically allotted to his “discretion”. Since 
other Governors have no function to discharge in their 
“discretion”, they will have no need to decide whether any 
function falls within the category of “discretion”. The Governor 
of Assam, however, may find some occasions for such 
decision. If, at any time, there arises any dispute between 
the Governor of Assam and his Council of Ministers as to 
whether a particular action is comprised within the Governor’s 
discretionary field, the decision of the Governor of Assam in 
his ‘‘discretion” will be final. This provision for resolving 
doubts is necessary for the guidance of the Governor of 
Assam and his Council of Ministers and not for the 
guidance of the Executive of any other State.’ 


Though the Governors, other than the Governor of 
Assam, have no discretionary power, it must be remembered 
that where advice is not available or possible, the Gover- 
nors must exercise their personal judgment. 


So no Governor, other than the Governor of Assam, should 
act without or against Ministerial advice in any matter in which 
Ministerial advice is possible and available. The Governor of 
Assam, too, should not act without or against Ministeral advice, 
if such advice is possible or available, in any matter other 
than the two discretionary matters specified in the Constitution. 


1. The scope of discretion being so narrowly limited to the Governor 
of Assam alone, it would have been better if the provision enjoining 
“discretion” had been inserted in its proper place where the Governor 
of Assam has been required to. use his discretion andi not in this 
general provision. The insertion of the word on here in this 
general provision seryes only to confuse the i ae of the Indian 
Constitution. Here, indeed, is one of the fart oe o inefficient drafting 
of the Constitution. The virtual transference ai e Constitution of the 
provisions of the Act of 1935 on eyery possible occasion has created 


unnecessary confusion in many cases: 
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Hence, in practice, if we leave aside the two discretionary 
functions of the Governor of Assam, the functions of the 
Council of Ministers include all the functions of the Governor 
with the exception of two : (i) the appointment of the Chief 
Minister; (ii) and asking the Chief Minister to furnish him 
with information regarding administration and proposals for 
legislation or to submit an individual Minister’s decision for 
Cabinet consideration. á 
COUNCIL OF MINISTERS AND LEGISLATURE 

In addition to the legislative functions of the Governor, 
in respect of which real power lies in the hands of the 
Ministers, the Ministers perform some very important legis- 
lative functions. In fact, the work of the State Legislature 
is almost monopolised by the Treasury Benches. 

Generally speaking, a Minister is a member of a House of 
the Legislature. Moreover, the Leader of a House is invariably a 
Minister In States where there are two Houses, a Minister has 
the right to attend, and take part in the proceedings of, though 
not vote in, even that House of which he is not a member.” 


In the sittings of a House official business piloted by 
Ministers practically monopolises the time ; very few days are 
allotted to non-official business. Then, in the passing of Bills 
and resolutions it is the Ministers who play the most important 
part. The Ministers, so long as they are Ministers, have the 
backing of the majority in the Legislative Assembly. So long 
as they are Ministers, therefore, no Bill or resolution stands 
the ghost of a chance to be passed by the House unless it 
receives the active support or at least the acquiescence of the 
Council of Ministers, and no Bill or resolution introduced or 
accepted by the Council of Ministers is likely to be rejected. 
As a matter of fact, almost all the Bills and resolutions passed 
by the Legislature of a State are those that have been prepared 
and introduced by the Ministers. If any non-official Bill finds 


1. Almost always the Chief Minister is the Leader of the House of 


which he is a member. 
2. Art. 177. 


14 
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a place in the Statute Book, or a non-official resolution is passed 
by the Legislature, it would certainly mean that the Ministers 
actively supported it or at least remained neutral, for if 
any such thing is passed by the Assembly in the face of the 
Ministers’ opposition, it would normally result in the fall of the 
Ministry. The Ministry, however, is not likely to fall without 
a fight. The Ministers have their party discipline, and as a 
last resort, they may hold out the threat of a dissolution. 
Evidently, therefore, only those Bills and resolutions are likely 
to be passed which have been sponsored or supported by the 
Ministers. Financial matters can be introduced in the Legisla- 
ture by Ministers alone. 

Nevertheless, the Ministers are collectively responsible to the 
Legislative Assembly of the State, 
CHIEF MINISTER 


The Chief Minister is the head of the Council of Ministers.? 
Almost invariably he is the Leader of the House to which 
he belongs. He occupies the position in the State that the 
Prime Minister occupies in the whole of India. 


His powers and functions embrace every aspect of State 
administration. He chooses his colleagues. He presides 
over the meetings of the State Cabinet. He may or may 
not be in charge of any particular Department, but he has 
always to co-ordinate the activities of the various Departments. 
He has to maintain constant contact with the Governor. 
It is the duty of the Chief Minister (i) to communicate 
to the Governor all decisions of the Council of Ministers 
relating to the administration of the affairs of the State and 
proposals for legislation; (ii) to furnish such information 
relating to the administration of the affairs of the State and 
proposals for legislation as the Governor may call for ; and, 
(iii) if the Governor so requires, to submit for the consideration 
of the Council of Ministers any matter on which a decision 
has been taken by a Minister but which has not been considered 


by the Council.® 


2. Art. 167, 
1, Art. 163 (1). 
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Thus the powers and functions of the Chief Minister of 
a State are similar to those of the Prime Minister of India. 


RELATION BETWEEN THE GOVERNOR AND THE STATE COUNCIL 
OF MINISTERS 


The Governor appoints the Chief Minister and, on his 
advice, the other Ministers. He can dismiss any Minister, or 
the Council of Ministers as a whole, when the legal responsibility 
of the Ministers to the State Legislative Assembly requires 
him to do so. 


The Council of Ministers is to aid and advise the Governor 
in the exercise of his functions except in so far as heis by 
or under the Constitution required to exercise his functions or 
any of them in his “discretion”. If any question arises 
whether any matter is or is not a matter as respects which the 
Governor is or is not by or under the Constitution required 
to act in his “discretion”, the decision of the Governor in 
his “discretion” shall be final, and the validity of anything 
done by the Governor shall not be called in question on 
the ground that he ought or ought not to have acted in 
his “discretion”. 

The question whether any, and if so what, advice was ten- 
dered by the Ministers to the Governor shall not be inquired 
into in any Court. 

The Governor shall make rules’ for the more convenient 
transaction of the business of the Government of the State 
and for the allocation among Ministers of the said business 
in so far as it is not business with respect to which the 
Governor is by or under the Constitution required to act in 
As the Governors, other than the Governor 
discretionary powers, none but the Governor 


his “‘discretion’’. 
of Assam, have no 
of Assam will reserve any function for the discretionary field. 
Though, in practice, it is the Ministers who perform, 
the functions of the Governor, the Ministers have 


in general, 
xecutive action in the name of the Governor. 


to take all e: 


J; On Ministerial advice, 
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CONDUCT OF BUSINESS 


The executive power of the State is to be exercised by 
the Governor in accordance with the Constitution.1 Thus, 
for example, to aid and advise him, he must have a Council 
of Ministers? which is collectively responsible to the Legislative 
Assembly of the State.3 


The Governor is to exercise his executive powers either 
directly or through officers subordinate to him. The 
Governor of Assam exercises his two discretionary functions® 
through an Adviser. The Governor of Assam in all other 
matters, and other Governors in all matters, exercise their 
functions through Ministers. 


The Governor makes rules, presumably on Ministerial 
advice, for the more convenient transaction of the business of 
the Government of the State and for the allocation among 
Ministers of the said business.® 


In practice, the Ministers act in the name of the Governor. 
It must be remembered, however, that though action is taken 
by the Ministers, all executive action of the Government of 
a State must be expressed to be taken in the name of the 
Governor.’ 

Orders and other instruments made and executed in the 
name of the Governor shall be authenticated in such manner 
as may be specified in rules made by the Governor, and 
the validity of an order or instrument which is 80 authenticated 
shall not be questioned on the ground that it is re an order 
or instrument made or executed by the Governor. 


Though itis the Ministers who act, the Governor has 
the right to be informed and also the right to get a gece 
of an individual Minister considered by the whole Cabinet. 


2. Art. 163 (1). 


. 154 (1). 
3 X: 164 a 4. Art. 154 (1). 
t i 3). 
5. Sixth Schedule, Para 9 (2), 18 Q e ao 
1 . 166 (3). 7 
> tee 166 on 9, Art. 167 (©) 


CHAPTER X 
THE STATES : THE LEGISLATURE 


The Legislature of a State consists of the Governor and, 
in some States, the Legislative Council and the Legislative 
Assembly, and in other States, the Legislative Assembly only. 


Under existing arrangements there is a bicameral Legisla- 
ture in the following States—(1) Bihar, (2) Bombay, (3) Madras, 
(4) Mysore, (5) Punjab, (6) Uttar Pradesh, and (7) West 
Bengal. In other States there is no Legislative Council, and 
the Legislature is unicameral.* 

Parliament may by law provide for the abolition of the 
Legislative Council of a State having such a Council, or for 
the creation of such a Council in a State having no such 
Council, if the Legislative Assembly of the State passes a 
resolution to that effect by a majority of the total member- 
ship of the Assembly and by a majority of not less than 
two-thirds of the members of the Assembly present and 
voting.” 

The provision for an Upper House in some States has 
hardly any justification at all. At the Centre a second 
chamber may be justified on the ground that separate re- 
presentation of States’ rights is necessitated by the federal 
structure of India. But in the States there is no question 
of such a necessity. Attention may, in this connection, be 
drawn to the general criticism against any second chamber : 
it is either superfluous or pernicious. On the State level 
the Upper House may not be pernicious ; but it is certainly 
superfluous, particularly in view of the fact that it has no real 
power in respect of either legislation or finance or administrae 
tion. Itis far more impotent than the Council of States, It 


is, therefore, a costly luxury: 


1, Art, 168(1). 2, Art, 169(1), 
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COMPOSITION OF LEGISLATIVE COUNCIL 


The total number of members in the Legislative Council 
of a State having such a Council is prescribed by Parlia- 
ment by law; but under the Constitution it must not 
exceed one-third of the total! number of members in the 
Legislative Assembly of that State though it must in no 
„case be less than forty.! 


Besides the total number of membership, Parliament can, 
if it likes, provide by law for other matters connected with 
the composition of the Legislative Council of a State. But 
until Parliament by law otherwise provides, the composition 
of the Legislative Council of a State shall be as follows :— 

Of the total number of members of the Legislative 
Council of a State— 


(i) as nearly as may be, one-third shall be elected by 
electorates consisting of members of municipalities, district 
boards and such other local authorities in the State as 
Parliament may by law specify; (ji) as nearly as may be, 
one-twelfth shall be elected by electorates consisting of 
persons residing in the State who have been for at least 
three years graduates of any University in the territory of 
India or have been for at least three years in possession 
of qualifications prescribed by or under any law made by 
Parliament as equivalent to that of a graduate of any such 
University ; (iii) as nearly as may be, one-twelfth shall be 
elected by electorates consisting of persons who have been 
for at least three years engaged in teaching in such educa- 
tional institutions within the State, not lower in standard 
than that of a secondary school, as may be prescribed by 
or under any law made by Parliament ; (iv) as nearly as 
third shall be elected by the Legislative Assembly 
of the State from amongst persons who are hot members 
‘of the Assembly; (v) the remainder shall be nominated by 
the Governor? from amongst persons having special knowledge 


1, Art. 171(1). 
2, Presumably on the advice of the C 


may be, one- 


‘ouncil of Ministers, 
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of, or practical experience in respect of, such matters as litera- 
ture, science, art, co-operative movement or social service. 


The members to be elected under (i), (ii) and (iii) above 
are to be chosen in such territorial constituencies as are 
prescribed by or under an Act of Parliament and the 
elections under the said sub-headings and under the sub- 
heading (iv) above must be held in accordance with the 
system of proportional representation by means of the single 
transferable vote.* 

Thus there are provisions for functional representation, 
for indirect election in some categories, and for minority 


representation in the case of the composition of the Legisla- 


tive Council. 
At present, seats in the Legi 
States are allocated as follows? :- 


slative Councils of the different 


Total Number Number Number Number Number 
umber elected elected elected elected nomina- 


Name of State. As seats bylocal by by by the ted by 
bodies gradua- teach- Legislative the 
tes ers Assembly Governor 
Bihar 72 24 6 6 24 12 
Bombay 72 24 6 6 24 12 
Madras 48 16 4 4 16 8 
Mysore 60 20 5 5 20 10 
Punjab 48 16 4 4 16 8 
Uttar Pradesh 72 24 6 6 24 12 
West Bengal 51 17 4 4 17 9 


The Legislative Council is a permanent body. It is not 
Subject to dissolution. But as nearly as possible one-third of 
its members must retire as soon as may be on the expiration 
of every second year in accordance with provisions made by 


Parliament.$ 


TRATE 7S 
2. Representation. of the People Act, 
Andhra State Act, 1953. States Reorganisation Act, 1956, Sec. 


3. Art, 172(2), 


1950, Sec. 10 and 3rd Schedule, 
31-34, . 
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OFFICERS OF LEGISLATIVE COUNCIL 


The Legislative Council of a State chooses two of its 
members to be respectively Chairman and Deputy Chairman 
thereof. A Chairman or Deputy Chairman may resign when 
he likes. He may also be removed from his office by a resolu- 
tion of the Council passed by a majority of all the then 
members of the Council. He must also vacate his office if he 
ceases to be a member of the Council. The ‘Chairman and 
the Deputy Chairman get salaries and allowances prescribed 
by the State Legislature by law. 


The functions of the Chairman is to preside over and 
control the sittings! of the Legislative Council. When he 
presides Over a sitting, he must not vote inthe first instance 
but shall exercise a Casting vote in the case of an equality of 
votes. 


When the office of the Chairman is vacant, the duties of the 
office are to be performed by the Deputy Chairman. Again, 
during the absence of the Chairman, the Deputy Chairman is 
to act as Chairman.? A 


COMPOSITION OF LEGISLATIVE ASSEMBLY 


Subject to the provisions for the representation of Anglo- 
Indians by nomination, the Legislative Assembly of a State 
Consists of members chosen by direct election from territorial 
Constituencies in the State on the basis of adult suffrage.? 


Till a Legislative Assembly is dissolved and reconstituted 
after 25 January 1960, the Governor may, if he thinks it proper, 
Nominate such number of Anglo-Indians to the Legislative 
Assembly as he considers appropriate.! 


ins F F f lution seeking to 
+ The Chairman must not preside when a feso! 
feniove Lita from office is under discussion. In salad t0 E E 
he may take part in the proceedings and is enti 
instance, erd 
2. Art. 182-186. i Are AUA RERAN 
i is to be noted that, sesei 
of fe Besole the pee PRES of nominated Anglo anas) has been 
fixed at two, in the case of the State Assembly i of Ministers may ans eSeD 
fixed, The ruling party through the Couns community as it liked 5 
Governor to nominate as many persons © 
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As in the House of the People, the nominated element in the 
Legislative Assembly of a State is not at all substantial. This 
nominated element, moreover, shall not exist in any State 
when its Assembly is dissolved and reconstituted after 25 
January 1960. It would not be wrong, therefore, to say that 
the Legislative Assembly of a State is an elected body. 

Till a Legislative Assembly is dissolved and reconstituted 
after 25 January 1960, there shall be reservation of seats for 
the Scheduled Castes and Scheduled Tribes except the Scheduled 
Tribes in the Tribal Areas of Assam, where, however, seats shall 
be reserved for the Autonomous Districts. The members elected 
for these reserved seats shall be elected by joint electorates. In 
the elections after 25 January 1960 there will be no reservation 
of seats.1 

At present the Council of Ministers and the Legislative 
Assembly of Assam are precluded from exercising any function 
with regard to the Part B Tribal Areas of Assam. These 
Tribal Areas are administered by the President of India through 
the Governor of Assam as his agent and the Governor of Assam 
acts, in this matter, in his discretion. It is quite in the fitness 
of things, therefore, that the people of those Areas cannot send 
any representative to the Legislative Assembly of Assam. The 
constituencies into which the State of Assam is divided for the 
purpose of directly choosing members for the Legislative Assem- 
bly of Assam do not comprise the Part B Tribal Areas of 
Assam.? 

With this particular exception, the area of a State is divided 
into territorial constituencies, and the voters of those cons- 
tituencies directly elect members for the State Assembly. 
Constituencies are delimited by or under appropriate laws made 
by Parliament.’ 

Division into constituencies is to be made in such manner 
that the ratio between the population of each constituency and 


1, Art. 332(1), 332(2), 334(a). 4 f 
2. The Constitution (Removal of Difficulties) Order No, VIII, Para 2. 


_ 3,_ For example, Representation of the People Act, 1950, and Delimita: 
tion Commission Act, 1952, ete: 


. 218 A SURVEY OF THE INDIAN CONSTITUTION 


the number of seats allotted to it shall, as far as practicable, 
be the same throughout the State. The population is to be 
calculated on the basis of the last preceding census of which 
the relevant figures have been published. 


Upon the completion of each census, the total number 
of seats in the Legislative Assembly of each State and the divi- 
sion of each State into territorial coustituencies shall be 
readjusted by such authority and in such manner as Parlia- 
ment may by law determine. But such readjustment shall not 
affect the representation in the Legislative Assembly until the 
dissolution of the then existing Assembly." 


The total number of members (including nominated Anglo- 
Indian members, if any) in a State Legislative Assembly shall 
not exceed 500, nor shall it be less than sixty.” 


The following table will show the number of elected members 
allotted to the Legislative Assemblies of different States : 


Andhra Pradesh 301; Assam* 108; Bihar 330; Bombay 
196; Kerala 126; Madhya Pradesh 288; Madras 205; 
Orissa 140; Punjab 154; Rajasthan 176 ; Uttar Pradesh 430 ; 
West Bengal 238 ; Mysore 182. 


OFFICERS OF LEGISLATIVE ASSEMBLY 


The Legislative Assembly of a State chooses two of its 
members to be respectively its Speaker and Deputy Speaker. 
A Speaker or a Deputy Speaker may resign whenever he likes. 
He may also be removed from his office by a resolution of the 
Assembly passed by a majority of all the then members of the 
Assembly. A Speaker or Deputy Speaker must vacate his office 
if he ceases to be a member of the Assembly, but VANES 
the Assembly is dissolved, the Speaker shall not vacate his office 
until immediately before the first meeting of the Assembly 
after the dissolution. The Speaker and the Deputy Speaker 


1. Art. 170(2), 170(3). 
2. The States Reorganisat! 
3. Of these 108 seats, 18 are reserve 


jon Act, 1956—Third Schedule. 
d for the Autonomous Districts, 
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get such salaries and allowances as are prescribed by an Act of 
the State Legislature. 

The functions of the Speaker of a State Assembly are similar 
to those of the Speaker of the House of the People. He 
presides over the sittings of the Assembly and controls the 
proceedings. He cannot, however, preside while a resolution 
for his removal from office is under consideration.1 When he 
presides over a sitting he cannot vote in the first instance, but 
shall have and exercise a casting vote in the case of tie. The 
Speaker plays a very prominent part in making the rules of 
procedure. His certificate determines whether a Bill is a 
Money Bill. If the Governor makes rules for the recruitment, 
and the conditions of service of persons appointed, to the 
secretarial staff of the Assembly, he has to consult the 
Speaker. 
er’s function is to perform the duties of 


The Deputy Speak 
the office of the Speaker during any vacancy in that office and 
f the Speaker.” 


to act as the Speaker during any absence o 


SECRETARIATES OF THE LEGISLATURE 

The House or each House of the Legislature of a State 
shall have a separate secretarial staff; but there is no bar to 
the creation of posts common to both Houses. The recruit- 
ment, and the conditions of service of persons appointed, to 
the secretarial staff of the House or Houses shall be governed 
by laws made by the Legislature. Until such laws are made 
the Governor may make rules regarding these matters aftet 
consultation with the Speaker or the Chairman, as the casë 


may be.* 
DURATION OF LEGISLATIVE ASSEMBLY 

The Governor may dissolve a Legislative Assembly when» 
ever he likes, presumably on the advice of the Council of 
Ministers. 

1. Thé Speaker can take part in the proceedings of such a sitting and 


shall have a vote in the first instance. 
2, Art. 178-181, 186. 3. Art. 187(i), 
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Unless sooner dissolved, the Legislative Assembly shall 
continue for five years. But this duration of five years may, 
when a Proclamation of Emergency is in operation, be extended 
by Parliament by law for a period not exceeding one year at a 
time and not extending in any case beyond a period of six 
months after the Proclamation has ceased to operate.! 


MEMBERSHIP OF STATE LEGISLATURE 


As regards the qualifications and disqualifications for 
membership of a State Legislature, the following provisions 
have been made in the Constitution.2 


A person shall not be qualified to be chosen to fill a seat in 
the Legislature of a State unless he (i) isa citizen of India, 
(ii) is, in the case ofa Seat in the Legislative Assembly, not 
less than 25 years of age and, in the case of a seat in the 
Legislative Council, not less than 30 years of age, and (iii) 
possesses such other qualifications as may be prescribed in 
that behalf by or under any law made by Parliament. 


Under the Representation of the People Act, 1951, a person 
is not qualified to fill a seat in the Legislative Assembly unless 
he is an elector for any Assembly constituency in that State. 
In addition, a candidate for a seat reserved for Scheduled 
Castes or Scheduled Tribes must be a member of any such 
Caste or Tribe, as the case may be. 


A person shall be disqualified for being chosen as, and for 
being, a member of the Legislative Assembly or Legislative 
Council of a State (i) if he holds any office of profit under the 
Government of India or the Government of any State, other 
than an office declared by the Legislature of the State by law not 
to disqualify its holder; (ii) if he is of unsound mind and 
stands so declared by a competent court 5; (ii) if he isan 
undischarged insolvent; (iv) if he is not en of Satin, or 
has voluntarily acquired the citizenship of yi Renae oris 
under any acknowledgment of allegiance of adherence toa “foreign 
2. Art. 190-193, 


1, ‘Art, 172. 
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State” ; (v) if he is so disqualified by or under any law made 
by Parliament. The Representation of the People Act, 1951, pres- 
cribes other disqualifiations, e.g., conviction for certain offences, 


. certain corrupt and illegal practices, share or interest in State 


Government contracts, etc. In this particular context, a person 
shall not be deemed to hold an “office of profit”? under the 
Government of India or the Government of a State by reason 
only that he is a Minister either for the Union or for such a 
State. If any question arises whether a member of the State 
Legislature has become subject to any of the disqualifications 
mentioned above, the matter shall be referred to the Governor 
who must obtain the opinion of the Election Commission and 
give his decision strictly in accordance with that opinion. 
The Governor’s decision is final. The Constitution prescribes a 
penalty for sitting and voting as a member of a Legislature if 
the person concerned is not qualified or is disqualified under the 


law. 
Members of the. State Legislature get such salaries and 


allowances as are prescribed by the State Legislature.® 


Before taking his seat, every member of a House of the 
must make and subscribe before the Governor, 


State Legislature 
appointed in that behalf by him, an oath or 


or some person 
affirmation. 

No person shall be a member of both Houses of the Legis- 
lature of a State and provision shall be made by the Legislature 
of a State by law for the vacation by a person, who is chosen a 
member of both Houses, of his seat in one House or the other. 


No person shall be a member of the Legislatures of two or 


” has a technical meaning (see above, p. 24) 


1. As the term “foreign State 
appears that a person who has 


and as Pakistan is not a “foreign State”, it : 
acquired the Pakistani citizenship is not disqualified for membership of an 
Indian Legislature. ‘ 

2. A presiding officer or a member Of a Legislature isnot deemed to hold 


an “office of profit” although he draws a salary from the Government con- 


cerned. 
3, Art. 195, 
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more States and jfa person is chosen a member of the Legis- 
latures of two or more States, then, at the expiration of such 
period as may be specified in rules made by the President, that 
Person’s seat in the Legislatures of all such States shall become 
vacant, unless he has previously resigned his seat in the Legis- 
latures of all but one of the States. 


No person shall be a member of the Legislature of a State 
and of Parliament at the same time. 


If a member of the Legislature of a State (i) becomes subject 
to any of the disqualifications mentioned earlier ; or (ii) resigns 
his seat, his seat shall thereupon become vacant. If, for a period 
“of 60 days, a member of a House of the Legislature of a State 
is without permission of the House absent from all meetings 
thereof, the House may declare his seat vacant. In computing 
the said period of 60 days, no account shall be taken of any 
period during which the House is prorogued or is adjourned for 
more than 4 consecutive days. 


POWERS, PRIVILEGES AND IMMUNITIES OF STATE LEGISLA- 
TURES 


These are the same as those of Parliament. 


Thus, subject to the provisions of the Constitution,' and to 
the rules and standing orders regulating the procedure of the 
Legislature, there shall be freedom of speech in the Legislature 
of every State. No member of a State Legislature shall be 
liable to any proceedings in any Court in respect of anything 
said or any vote given by him in the Legislature or any Com- 
mittee thereof. No officer or member of the Legislature of a 
State, in whom powers are vested by or under the Constitution 
for regulating procedure or the conduct of business, or for 
maintaining order, in the Legislature shall be subject to the 
jurisdiction of any court in respect of the exercise by him of 


T, For example, the restrictive provision Sadun of any Judes af he 
l; e in a State Legislature with respect to, Hare or RETIE NASALO 
Sareri Court or of a High Court in the discharé! À a i 
This restriction perhaps is not a UE ae f 
such a Judge in the performance Ofa d to him (e.g. an inquiry), 

has on a particular occasion been allotted 
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those powers. In other respects, the powers, privileges and 
immunities of a House of a State Legislature and of the members 
and the Committees of such a House (or Houses) shall be such as 
may from time to time be defined by the State Legislature by 
law, and, until so defined, shall be those of the British House 
of Commons and of its members and Committees at the com- 
mencement of the Constitution, i.e., on 26 January 1950. 
The powers, privileges and immunities of a member of a House 
are also the powers etc. of persons’ who by virtue of the Cons- 
titution have the right to speak in, and otherwise to take part 
in the proceedings of, a House or any Committee thereof.* 


WORKING OF THE STATE LEGISLATURE 

The Governor shall from time to time summon the House 
e Legislature to meet at such time and 
but six months must not intervene 
te appointed 


or each House of the Stat 
place as he thinks fit, 
between its last sitting in one session and the da 
for its first sitting in the next session. 

The Governor may from time to time prorogue the House 
or either House of a State Legislature. A House is adjourned 
by the presiding officer, but it is prorogued by the Governor.* 

Besides the above, the Governor has the right to address or 
send messages to the House or Houses of a State Legislature. 
As in the case of the President, so in the case.of the Governor, 


it is obligatory to address the Legislature on specified occasions 


to inform it of the causes of its summons.* 

Every Minister and the Advocate-General for a State has the 
right to speak in, and otherwise to take part in the proceedings 
of, a House of the State Legislature, and, to speak in, and 
otherwise take part in the proceedings of, any Committee of the 
Legislature of which he. may be named a member ; but this 
particular provision does not entitle him to vote unless he is 


a member of the House concerned.” 
General for the State or any Minister who 


1. For example, the Advocate: 
is not a member of the House concerned. 

2. Art. 194. 

4, Art, 175, 176, 


3. Art. 174. 
SAF 077, 
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PROCEDURE IN STATE LEGISLATURE 


For the conduct of business in a House of the State Legisla- 
ture a definite procedure has to be followed. Some of the rules 
of procedure have been embodied in the provisions of the Cons- 
titution ;1 but many of the rules are, in accordance with the 
Constitution, framed by the House itself. Here we may des- 
cribe some rules of general procedure? 


Meetings are conducted and regulated by the presiding 
officer—the Speaker or the Chairman, as the case may be. 


Until a State Legislature provides otherwise by law, the 
quorum to constitute a meeting of a House shall be ten 
members or one-tenth of the total membership, whichever, is 
greater. 


A House has power to act notwithstanding any vacancy 
in the membership thereof, and any proceedings in the State 
Legislature shall be valid notwithstanding that it is discovered 
subsequently that some person who was not entitled so to do 
sat or voted or otherwise took part in the proceedings. 


Business in the State Legislature must be transacted in the 
Official language of the State or in Hindi or in English.? But 
the presiding officer may permit any member who cannot 
adequately express himself in any of the languages aforesaid 
to address the House in his mother tongue. If a State Legisla- 
ture prescribes any language other than English for Bills, Acts, 
Ordinances, orders, rules, etc., there must be, until Parliament 
provides otherwise, translations of the same in English, 
published under the authority of the Governor of the State 
in the official Gazette of that State and such translations 
would serve as the authoritative texts of the said Bills, 
Acts, etc. 


1. Art. 189, 208, 210, 211, 212. 


2. The rules of procedure relating to Bills and Budgets will be described 


a Unless a State Legislature provides otherwise by law, English must 


not be used after 1965. (Art. 348) 
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Freedom of discussion in a House is limited by the rules 
of procedure and also by the provision that no discussion 
shall take place with respect to the conduct of any Judge 
of the Supreme Court or of a High Court in the discharge 
of his duties. 

Save as otherwise provided in the Constitution,’ all 
questions in any sitting of a House are determined by a 
majority of votes of the members present and voting. The 
Chairman or Speaker or the person acting as such must 
not vote in the first instance, but shall have and exercise a 
casting vote in the case of an equality of votes. 

In a State having a Legislative Council, the Governor, 
after consultation with the Speaker of the Legislative Assembly 
and the Chairman of the Legislative Council, may make 
rules as to the procedure with respect to communications 
between the two Houses- 

The validity of any proceedings in the Legislature of a 
State.shall not be called in question on the ground of any 


alleged irregularity of procedure. 
POWERS AND FUNCTIONS OF STATE LEGISLATURE 
The main function of the Legislature of a State is to 


A House of the Legislature can pass resolutions, 
finance, and the Council 


The State Legislature has 


make laws. 
The Legislative Assembly controls 


of Ministers is responsible to it. 
some constituent powers. 
LAW-MAKING 

Territorial extent: The Legislature of a State may make 


laws for the whole or any part of the State. This terri- 
torial extent, however, is subject to the appropriate pro- 
visions of the Constitution. Thus, for example, the Governor 
of a State having any Scheduled Area therein may, by public 
notification, direct that any particular Act of the State 


1. For example, the provision contained in Art. 179(c) and 183(c) 
in connection with the decisions for the removal of the Speaker and the 
Chairman respectively from office, 

15 
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Legislature shall not apply to a Scheduled Area or any part 
thereof in the State. Moreover, in making regulations? for 
the peace and good government of any Scheduled Area in 
a State, the Governor may repeal or amend any Act of 
the State Legislature. There are more stringent restrictions 
on the territorial extent of the Acts of the Legislature of Assam 
in respect of the Tribal Areas of Assam. 


Subject-matter: Except under special circumstances, the 
Legislature of a State has exclusive power to make laws with 
Tespect to any of the matters enumerated in the State List. 
A State Legislature as well as Parliament has power to make 
laws with respect to any of the matters enumerated in the 
Concurrent List.* 


LEGISLATIVE PROCEDURE 


Asin the Union, there are two categories of State Bills : 
Ordinary Bills and Money Bills. Asin the Union, Ordinary 
Bills are those which do not directly provide exclusively for 
any matters relating to public finance. State Money Bills are 
similar to those of Parliament. Two different procedures 
are prescribed for these two categories of Bills. 


ORDINARY BILLS 


An Ordinary Bill, i. e., a Bill which is not a Money Bill 
or a financial Bill, may originate in either House of the 
Legislature of a State which has a Legislative Council. Tt 
shall be deemed to have been passed only where it a8 agreed 
to by the Legislative Assembly or, where there is a bicameral 
Legislature, by both Houses, either without amendment or 
with such amendments only as are agreed to by both Houses. 
If it is rejected by the Legislative Assembly, it falls through. 
If, ina bicameral Legislature, it is passed the Legislative 
Assembly and rejected or delayed or amended by the Legislative 


1. Fifth Schedule, Para 5(1). 
2. These regulations have effect only 


the President. 
3, Art. 246(2), 246(3), 254. 


when these are assented to by 
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Council, the procedure described below will be followed. The 
Governor’s assent will be necessary before the Bill becomes 
an Act.t 

If there is disagreement between the Legislative Council 
and the Legislative Assembly the decision of the Assembly 
prevails even with regard to Ordinary Bills. If, after an 
Ordinary Bill has been passed by the Legislative Assembly 
of a State having a Legislative Council, (i) the Bill is rejected 
by the Council; or (ii) more than three months elapse from 
the date on which the Bill is laid before the Council without 
the Bill being passed by it; or (iii) the Bill is passed by the 
Council with amendments to which the Assembly does not 
agree, the Legislative Assembly may, subject to the rules of 
its procedure, pass the Bill again in the same or in any 
subsequent session with or without such amendments, if any, 
as have been made, suggested or agreed to by the Council, 
and then transmit the Bill as so passed to the Legislative 
Council. If, after a Bill has been so passed for the second 
time by the Assembly and transmitted to the Council, (i) 
the Bill is rejected by the Council ; or (ii) more than one 
month elapses from the date on which the Bill is laid before 
the Council without the Bill being passed by it; or (iii) the 
Bill is passsed by the Council with amendments to which 
the Assembly does not agree, the Bill shall be deemed to 
have been passed by the Houses of the Legislature of the 
State in the form in which it was passed by the Legislative 
Assembly for the second time with such amendments, if any, 
as have been made or suggested by the Legislative Council 
and agreed to by the Legislative Assembly.2 But if a Bill is first 
passed by the Council and then transmitted to the Assembly, 
it will simply be nullified if it fails to secure the agreement of 
the Assembly. In the case of State Legislatures, there is no pro- 
vision for any joint sitting of two Houses. 

A Bill pending in the Legislature of a State shall not 


lapse by reason of the prorogation of the House or Houses 


1, Art, 196, 200. 


2. Art. 197. 
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thereof. A Bill pending in the Legislative Council of a State 
Which has not been passed by the Legislative Assembly shall 
not lapse on a dissolution of the Assembly. A Bill which 
is pending in the Legislative Assembly of a State, or which 
having been passed by the Assembly is pending in the Council, 
Shall lapse on a dissolution of the Assembly.t 


MONEY BILLS 


The definition of Money Bills in the case of the States 
corresponds to the definition of Money Bills in the case of the 
Union. 


A Money Bill must be introduced in the Legislative 
Assembly. It must not be introduced in the Upper House. 
Again, a Money Bill must not be introduced except on the 
recommendation of the Governor.2 Moreover, an amendment 
Providing for any matter that forms the subject-matter of a 
Money Bill must not be moved except on the recommendation Á 
of the Governor. But no such recommendation is necessary for 
an amendment that provides for the reduction or abolition of 
any tax. 

In the Legislative Assembly a Money Bill, other than an 
Appropriation Bill, runs through the same stages that an 
Ordinary Bill does. In the Legislative Council, however, it 
does not run through the same stages. The Council doss 
not pass a Money Bill; it only gives its ‘recommendations’. 

After a Money Bill has been passed by the Legislative 
Assembly of a State having a Legslative Council, it is trans- 
mitted tothe Council for its recommendations. The Council 
must, within a period of 14 days from the date of its receipt 
of the Bill, return the Bill to the Assembly with its recommen; 
dations. The Assembly may thereupon either accept or reject 

ny of the recommendations of the Council. If the 
fe ae ese ts any of the recommendations of the Council, 
ES Bill is deemed to have been passed by both 


Art. 196 2. Art. 198, 199, 207, 
1. Art. - 


3. Art. 198, 
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Houses with the amendments recommended by the Council 
and accepted by the Assembly. If the Assembly does not 
accept any of the recommendations of the Council, the 
Money Bill is deemed to have been passed by both Houses 
without any of the amendments recommended by the 
Council. If a Money Bill passed by the Assembly and 
transmitted to the Council for its recommendations is not 
returned to the Assembly within the said period of 14 days, 
it is deemed to have been passed by both Houses at the 
expiration of the said period in the form in which it was 
passed by the Assembly. 

When a Money Bill has been passed by the Assembly or, in 
a State having a bicameral Legislature, passed (or deemed 
to have been passed) by both Houses, it must be presented 
to the Governor for his assent.’ 

GOVERNOR’S ASSENT 

When a Bill—whether an Ordinary Bill or a Money Bill— 
that has been “passed by the Legislative Assembly or has been 
passed (or deemed to have been passed) by both Houses of 
the Legislature of a State is presented to the Governor for 
his assent, he shall declare either that he assents to the Bill 
or that he withholds assent therefrom or that he reserves 
the Bill? for the consideration of the President. 

But the Governor may, as soon as possible after the 
presentation to him of the Bill for assent, return the Bill, 
if it is not a Money Bill, together with a message requesting 
that the House or Houses will reconsider the Bill or any 
specified provisions thereof and, in particular, will consider 
the desirability of introducing any such amendments as he 
may recommend in his message. When a Bill is so returned, 
the House or Houses shall reconsider the Bill accordingly. 


1. Art. 200. 
2. A class of Bills must be reserved. Moreover, some Acts of the State 


Legislature (becoming Acts after the Governor’s assent) can haye no effect 
unless such Acts are reserved for the consideration of the President and 


receive his assent. See Art. 200, 31(3); 286(3), 288(2), 
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If the Bill is passed again by the House or Houses with 
or without amendment and presented to the Governor’ he 
Must not withhold assent therefrom. So, over a Bill returned 
for Teconsideration, the Governor has no veto power. 


When a Bill is reserved for the consideration of the 
President, the President must declare either that he assents 
to the Bill or withholds his assent therefrom. But if the 
Bill is not a Money Bill, the President may direct the 
Governor to return the Bill to the House or, as the case 
may be, the Houses Of the State Legislature together with such 


a message as has been mentioned above in the case of the 
Governor. 


When a Bill is so returned the House or Houses must re- 
consider it accordingly within a period of six months from 
the date of Teceipt of such message. If it is again passed by 
the House or Houses with or without amendment, it must be 
Presented again to the President for his consideration, and then 
the President can give his assent to it or veto it. 


A Bill becomes law—that is, an Act of the State Legislature 
—only when it receives the assent of the Governor or President, 
as the case may be. 


BUDGET 


As in the Union, the “annual financial statement” or the 
Budget is first prepared by the Finance department, and in the 
form in which it is sanctioned by the Cabinet, it is laid before 
the House or Houses by the Finance Minister. 


The estimates of expenditure embodied in the annual finan- 
cial statement must show separately (i) the sums required to 
meet expenditure described by the Constitution as expenditure 
charged upon the Consolidated Fund of the State; and (ii) 
the sums required to meet other expenditure proposed to be 
made from the Consolidated Fund of the State. It shall also 
distinguish expenditure on revenue account from other expendi- 


ture.! 


1 


e ATE LEE SN A 
1. Art. 202(1), 202(2). 
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The following expenditure is expenditure charged on the 
Consolidated Fund of a State :* 

(i) the salaries and allowances of the Governor and other 
expenditure relating to his office ; z 

(ii) the salaries and allowances of the Speaker and the 
Deputy Speaker of the Assembly and the Chairman and the 
Deputy Chairman of the Council ; 

(iii) debt charges for which the State is liable ; 

(iv) the salaries and allowances of the Judges of any High 
Court ; 

(v) any sums required to satisfy any judgment, decree or 
award of any Court or arbitral tribunal ; 

(vi) any other expenditure declared by this Constitution, or 
by the Legislature of the State by law, to be so charged.? 

The ‘charged’ items are not submitted to the vote of the 
Legislative Assembly. But these items can be discussed. 


items are submitted in the form of 
Legislative Assembly. The Legisla- 
tive Assembly has the power to assent, or refuse to assent, to 
any demand, or to assent to any demand subject to a reduction 
(but not increase) of the amount specified therein. Demands 
for grants are not submitted to the Council and no demand for 
grant can be made except on the recommendation of the 


The ‘non-charged’ 
demands for grants to the 


Governor.’ 

As soon as may be after the grants have been made by the 
Assembly, an Appropriation Bill? must be introduced in the 
Assembly to provide for the appropriation out of the Consoli- 
dated Fund of the State of all moneys required to meet (i) 
the grants so made by the Assembly, and (ii) the expenditure 
charged on the Consolidated Fund of the State, but not exceed- 


1. Art. 202(3). 

2. For example, see Art. 229(3), 290, etc. 
3. Art. 203. 
4. 


An Appropriation Bill is undoubtedly a Money Bill. 
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ing in any case the amount shown in the financial ` statement 
Previously laid before the House or Houses. 


diture, and the decision of the person presiding as to whether 
an amendment is inadmissible under this provision is final. 


Evidently, a Legislative Council can have no opportunity 
to do anything more than generally discussing the financial 
Statement and the Appropriation Bill. 


As in the case of the Union, there are in the case of the 
States Provisions, on similar lines, for supplementary, additional 
and excess grants and also for votes on account, votes of credit 
and exceptional grants.” 

RESOLUTIONS 


A House of a Legislature can Pass resolutions. Probably 
the scope of resolutions is not very rigidly restricted by the 
Legislative Lists. For example, a State Legislative Assembly 
can probably pass a resolution on a Union subject, e. g., 
external affairs. 

Resolutions may be Tecommendatory or compulsive so 
far as the Council of Ministers is concerned. For example, 
resolutions for the removal from office of the Speaker or the 
Chairman? are compulsive. In some cases resolutions of 
State Legislatures enable Parliament to take . appropriate 
action.* 

CONTROL OVER COUNCIL OF MINISTERS ‘ l : 

Asin the Union, the Council of Ministers is collectively 

` responsible to the Legislative Assembly- 


2. Art. 205, 206. 
4, Art. 169(1), 252, 


1. Art. 204 
3. Art. 179, 183. 
5. Art. 164(2)i 
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The meaning of responsibility has already been discussed. 
The State Cabinet should satisfy the Assembly in all matters 
by answering questions in as informative a manner as possible. 
The State Cabinet should be guided in its policy and programme 
by the general intention of the Assembly. The State Cabinet, 
again, should resign on any occasion of its defeat in the 
Assembly. 

The methods used for compelling the Ministry to resign 
are (i) rejection or amendment of Governmental measures, (ii) 
passing Bills or resolutions in the teeth of Ministerial opposi- 
tion, (iii) passing adjournment motions in spite of Ministerial 
opposition, or (iv) passing direct votes of censure or no-confi- 
dence. 

Through the instrumentality of party discipline and of the 
Governor’s power to dissolve the Assembly (which is normally 
to be exercised on Ministerial advice) the State Cabinet can, 
to some extent, thwart the Assembly’s attempts at control. 


CONSTITUENT POWERS 

Examples of the State Legislature’s constituent powers may 
be given as follows: Provision must be made by the Legisla- 
ture of a State bylaw for the vacation, by a person who is 
chosen a member of both Houses, of his seat in one House or 
the other.! Again, a State Legislature may by law declare any 
“office of profit” under the Government as not disqualifying a 
person for membership of the State Legislature. A State Legis- 
lature may also define by law the powers, privileges and immu- 
nities of a House of the State Legislature and of its members 


and Committees.’ It may prescribe by law the quorum to cons- 


titute a meeting of a House.’ 
Parliament may provide for the abolition of an existing 
Legislative Council or the creation of a new Legislative Council 


only after a resolution to that effect has been passed by the 


Legislative Assembly of the State concerned.° 


1. Art. 190. 2. Art. 191(1)(0). 
3, Art. 194(3). 4. Art. 189(3). 
5, Art. 169(1). 
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LIMITATIONS ON POWERS OF STATE LEGISLATURE 


Besides the limitations inherent in the federal scheme, there 
are some other limitations on the powers of the State Legis- 
latures. 


The legislative powers of the Governor restrict the powers of 
the House or Houses of a State Legislature. The most impor- 
tant of such powers include the constitutional necessity of the 
Governor’s recommendation for the introduction of some speci- 
fied Bills, the Governor’s veto power, etc. It is to be noted that 
while the Houses of Parliament can impeach the President, the 
House or Houses of a State Legislature has no power to impeach 
the Governor. 


The President of India also exercises some control over the, 
State Legislatures. In one case, a Bill cannot be introduced and 
an amendment cannot be moved without the previous sanction 
of the President. Such Bills or amendments relate to reason- 
able restrictions on the freedom of trade or intercourse. In 
some cases Bills must be reserved for the President’s considera- 
tion.t In some other cases, State Acts cannot have any effect 
without the assent of the President.? Thus, though the Legis- 
lature of a State may by law impose such reasonable restrictions 
on the freedom of trade, commerce or intercourse with or 
within that State as may be required in its opinion in the 
public interest, no Bill or amendment for this purpose shall be 
introduced or moved there without the previous sanction of the 
President. In the following cases, the Governor of a State must 
reserve Bills or Acts passed by the House or Houses of the 
State Legislature for the consideration of the President : 
(a) a Bill that, in the opinion of the Governor, seriously dero- 
gates from the powers of the High Court ; (b) an Act of the 
State Legislature imposing, or authorising the imposition of, a 
tax on the sale or purchase of any such goods as have been 
declared by Parliament by law to be essential for the life of the 

ity: i State law providing for ‘the com- 
community ; (c) again, E > f private property fo blic 
pulsory requisition or acquisition of P y for publi 
2. Art. 31(3), 286(3), 288(2). 


1. Art. 200. 
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purposes on payment of compensation. The President has the 
power to veto any Bill or Act reserved for his consideration. 
Even ifhe returns a Bill to the House or Houses of a State 
Legislature for reconsideration and the House or Houses pass 
it again, the President can veto it. 


Reference may also be made to the restriction on a State 
Legislature’s power to pass laws providing for Sales Tax or 
Purchase Tax in certain cases.’ 


RELATIVE POSITION OF TWO HOUSES 

In a State having a unicameral Legislature the question of 
relative powers and functions does not arise. But in a 
State having a bicameral Legislature, this is an important 
question. 

While, in the case of the Union, the Constitution has given 
substantial powers to the Upper House in respect of Ordinary 
Bills, in the case of the States, the Constitution has rendered the 
Upper House practically powerless even with regard to Ordinary 
Bills. The second chamber in a State can only delay an 
Ordinary Bill passed by the Assembly for a maximum period of 
four months. Unless the Assembly agrees, the Council cannot 
do anything more. If the Assembly is not dissolved, a Bill 
passed by it for the second time is deemed, even without the 
concurrence of the Upper House, to have been passed by both 
Houses. In the States no joint sitting of the Houses can be 
held for the purpose of deciding the fate of a Bill. 


With respect to the Budget, the Legislative Council has no 
With respect to Money Bills also, the Council 


power at all. 
and its power of delaying a Money Bill 


can only ‘recommend’, 
is limited to a period of 14 days only. 


The Council of Ministers is responsible not to the Legisla- 


tive Council but to the Legislative Assembly. 


1. Art. 286(1), 286(2). It is to be remembered that tax on sales or tax 
on purchase is a matter enumerated inthe State List. (Entry 54, List 11, 


7th Schedule.) 
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RELATION BETWEEN THE HOUSE OR HOUSES AND THE MINISTRY 


Generaliy Speaking, a Minister is a member of a House of 
the State Legislature, for a Minister who for any period of 
six consecutive months is not a member of the State Legisla- 
ture must, at the expiration of that period, cease to be a 
Minister, 

The Leader of a House is a Minister. Of course, he is one 
of those Ministers who are members of that House. 


A Minister has the right to attend, and otherwise take part 
in the proceedings of, but not vote in, a House of which he is 
nota member. This right of a Minister implies the duty to 
attend, and explain matters in, a House in the ordinary course 
of his business, particularly if that House requests him to 
do so. £ 


Again, Ministers, whether they are members of a House 
or not, should consider it a duty to attend the sittings of the 
House. Itis generally expected that a fair number of Ministers 
will be present in a House at least when an important discussion 
is going on. 

The Ministers obviously cannot act in contravention of 
any existing law ; but when there is no legal bar they are free, 
in State matters, to adopt and execute any policy and pro- 
gramme. A question that arises in this connection is whether 
a resolution of the State Legislature against a particular policy 
of the State Cabinet ponstitutes a legal bar or not. It seems 
that such a resolution, if intended by the Legislature to be 
really operative, has compulsive and not simply a recommenda- 
tory effect. This is what democratic principles suggest. 

The main function of the Legislature—making laws—is per- 
formed mostly by the Ministers. In practice most of the Bills 


passed by the House or Houses are those introduced by the 


Ministers. And it is the Ministers on whose advice the Gover- 


nor decides the fate of a Bill passed by the House or Houses, 


As regards finance, almost all the financial measures require 
d + . 
the Governor’s recommendation before being introduced. The 
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Governor’s recommendation depends on Ministerial advice and 
is available, in practice, only for Ministers. Thus almost all 
matters of public finance are introduced by the Ministers. Here, 
of course, it must be pointed out that the power of the purse 
belongs to the Legislative Assembly, and in exercising this 
power, the Assembly examines the activity of every department 
on the occasion of discussing the demands for grants. 


Members of a House put questions (and supplementaries) 
to Ministers through the person presiding over the sitting of the 
House. A Minister can give evasive replies to questions ; but 
he should not do so unless, of course, a clear answer is really 
likely to prejudice public order, or public interest or security 
of the State. On the grounds just mentioned, a Minister has 
the power even to refuse to give an answer. But to sit tight 
without giving a reply to any uncomfortable question or supple- 
mentary is not a Jaudable practice. 


The Council of Ministers is collectively responsible to the 
Legislative Assembly. This means, first, that the Ministry 
must be guided by the clear intention of the Legislative 
Assembly, and secondly, that on any adverse vote of the 
Assembly the Ministry should resign. 

Responsibility is collective. This signifies that what touches 


one Ministry must touch all the Ministers. The Ministers sink 


or swim together. In the Assembly they must not agree to 


differ. 

The development of the party system is bound to cripple 
the Assembly’s strength to enforce Ministerial responsibility. 
To the weapon of party discipline is added the formidable 
weapon of advising dissolution. These two weapons make the 
position of the Cabinet vis-a-vis the Assembly very strong. 
By a tactful management of the party the Ministers can to a 
great extent nullify the power of the Assembly. If the party 
is weak or if the Ministers fail to tackle the party members, 
they can threaten a dissolution of the Assembly. A mere 
threat may, on account of the fear of the expenses and troubles 
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in case of a new general election, rally round the Government 
not only the party waverers but also some oppositionists. Of 
Course, if a Cabinet has already been defeated, it should 
immediately resign or continue in office as a “care-taker” 
Government after the Governor accepts its advice to dissolve 
the Assembly. Evidently the issue between the Legislative 
Assembly and the Council of Ministers is mainly determined 
by party alignments in the Assembly. If the Assembly consists 
practically of a single party, i.e., if there is no Opposition , 
worth the name, the Assembly is likely not to dominate, but 
to be dominated by, the Council of Ministers. As the Cabinet 
consists of the big bosses of the party in power it can conirol 
the party inside and outside the Legislature. If, however, 
the party position is delicately balanced, if there is a strong 
Opposition, the Legislative Assembly’s control over the Exe- 
cutive can be more or less effectively exercised. This is 
because, in such a case, dissolution or the threat of dissolution 
is not a weapon that can be used without peril to the party in 
power. 


RELATION BETWEEN HOUSE OR HOUSES AND GOVERNOR 


It is the Governor who, from time to time, summons the 
House or each House of a State Legislature to meet at such time 
and place as he thinks fit. Of course, he is bound to summon 
a House within a maximum period of six months after the last 
sitting of that House in a session. Again, it is the Governor 
who prorogues a House. Then again, the Governor has the 
very important power of dissolving the Legislative Assembly. 


The Governor may address the Legislative Assembly, or, in 
the case of a State having a Legislative Council, either House of 
the State Legislature, or both Houses assembled together, and 
may for that purpose require the attendance of members, At 
the commencement of the first session after each general elec- 
tion to the Legislative Assembly and at the commencement of 
the first session of each year, the Governor shall address the 
Legislative Assembly or, in the case of a State having a Legis- 
lative Council, both Houses assembled together and inform the 
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Legislature of the causes of its summons. Provision must be 
made by the rules of procedure of the House or either House 
for the allotment of time for the discussion of the matters 


referred to in such address. 


The Governor may send messages to the House or Houses 
of the State Legislature whether with respect toa Bill’ then 
pending in the Legislature or otherwise, and a House to which 
a message is so sent must with all convenient despatch consider 
any matter required by the message to be taken into con- 


sideration. 


The Governor may make rules in some cases in connection 
with the working of the House or Houses. 


JAMMU AND KASHMIR 

Although Jammu and Kashmir is one of the States of the 
Indian Union and an integral part of the territory of India,? 
it occupies a peculiar position in our constitutional structure.” 
The provisions of the Constitution relating to the State 
Executive and the State Legislature do not apply to this State. 
Its Executive, i.e “the Government of the State,” means “the 
person for the time being recognised by the President on the 
recommendation of the Legislative Assembly of the State as the 
Sadar-i-Riyasat of Jammu and Kashmir acting on the advice of 
the Council of Ministers of the State for the time being in office”. 
The Sadar-i-Riyasat is, in effect, a constitutional ruler like the 
Governors of other States. The Legislature of Jammu and 
Kashmir means at present the Constituent Assembly which not 
only exercises the normal legislative functions but also frames 
the Constitution of the State. While the Constitutions of 
other State are included in the Constitution of India and were 
framed by the Constituent Assembly of India (and amended from 
time to time by Parliament), the Constitution of Kashmir will 
be a separate entity, framed by the Constituent Assembly of the 


1. Art. 200, proviso. 


3. Article 370. 
4, Ministry of Law Order. no, C.O. 44, dated 15 November 1952. 


2. Article 1. 
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State, and beyond the jurisdiction of Parliament in respect of 
amendment. 


The legislative authority of Parliament over Jammu and — 
Kashmir is confined to those matters in the Union List and the 
Concurrent List which correspond to matters specified in the 
Instrument of Accession executed by the Maharaja. These are 
defence, foreign affairs, diplomatic and consular representation, 
war and peace, railways, airways, trade and commerce with 
foreign countries, etc. 


` The legislative authority of Parliament in respect of this 
State may be extended to other matters “with the concurrence 
of the Government of the State,’ 


This arrangement is quite in conformity with the autonomy 
of the State. The President of India, ‘‘in consultation with the 
Government of the State”, decides which of the items in the 
Union List and the Concurrent List correspond to matters which 
have been surrendered to federal authority by the Instrument of 
Accession. On this issue the President’s decision is final ; in 
interpreting the Instrument of Accession he is bound to consult 
the State Government, but he is not bound to accept its views. 
But in the case of matters not covered by the Instrument of - 
Accession the Centre has no right to impose its jurisdiction over 
the State without the consent of the State Government. So the 
President can extend the authority of Parliament to the State in 
such matters “with the concurrence of the Government of the 
State” only. 

Only two Articles of the Constitution (Art. 1 and 370) apply 
in relation to Jammu and Kashmir. But the President may, “in 
consultation with the Government of the State” or “with the 
concurrence of the Government of the State”, as the case may 
be, extend other Articles to this State. For example, many 
Articles of Parts I—III, Part V, Part XI, Part XII, Part XIII, 
Part XV, Part XVI, Part XVII, Part XVIII, Part XIX, Part XX, 


2 aye CaO application to Jammu and Kashmir) Order, 1950, 
3. Art. 370(1)(6)Gi). 
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Part XXI and Part XXII have been extended toJammu and 
Kashmir. By such extension laws made by Parliament on` 
many matters in the Union List and also jurisdiction of the 
Supreme Court in many matters now extend to the territory: of 
Jammu and Kashmir. 

The provisions relating to this State are included in the 
chapter on “Temporary and Transitional Provisions” in the 
Constitution. These are subject to modification by the President 
on the recommendation of the Constituent Assembly of Jammu 
and Kashmir. He may by public notification declare that 
Article 370 shall cease to be operative (i. e. Jammu andi ~ 
Kashmir shall cease to be a part of India) or shall be operative 
with such exceptions and modifications as he may specify ; 
but before issuing any such notification the President. must 
receive a recommendation on this matter from the Consti- 
tuent Assembly of the State. While it is clear ‘that the 
initiative belongs to the Assembly it is not quite clear whether 
the President is bound ‘to accept the recommendation of the 


Assembly. 
REGIONAL COMMITTEES 

Apart from Zonal Councils? provision has been made? 
for the establishment of Regional Committees in two of 
the reorganised States—Andhra Pradesh and Punjab. The com- 
position and functions of these Committees will be deter- 
mined by the President by Order; but as they will be 
Committees of the Legislative Assembly of the State concerned, 
all members of the Committees will necessarily be drawn 
from among the members of the Assembly. The President 
may also prescribe, by Order, modifications to be made in the 
rules of business of the State Government and in the rules of 
procedure of the State Legislative Assembly with a view to 


facilitating the work of the Regional Committees*. He may 


1. See Chapter XIII. om ; 
2, Art. 371, as amended by the Constitution Amendment Act, 1956. 


3, The following is the outline of the scheme in respect of Punjab :— 
For each region there will be a Regional Committee of the State 
Assembly consisting of the members of the State Assembly belonging 


16 
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also, by Order, vest any special responsibility in the Governor 
“to secure the proper functioning of the Regional Commi- 
ttees”. 


This peculiar arrangement is intended to safeguard the 
interests of the linguistic groups in Punjab! and of the 
regional groups in Andhra Pradesh*. But the wide powers 
given to the President (i.e., the Central Government) imply 
a degree of encroachment upon the legitimate sphere of the 
State which is inconsistent with federal theory. Moreover, 
the proposal to confer special responsibility on the Governor 
is likely to obstruct the growth of healthy constitutional 
practices in the States, 


to each region including the Ministers from the region, but not 
including the Chief Minister. 


Legislation relating to specified matters will be referred to the 
Regional Committees. In respect of specified matters proposals may 
also be made by the Regional Committees to the State Government 
for legislation or with regard to questions of general policy not 
involving any financial commitments other than expenditure of a 
routine and incidental character. 


The advice tendered by the Regional Committees will normally 
be accepted by the Government and the State Legislature. In case of 
difference of opinion, reference will be made to the Governor whose 
decision will be final and binding. 

The Regional Committees will deal with the following matters : 

(1) Development and economic planning, within the framework 
of the general development plans and policies formulated by the 
State Legislature; (II) local self-government, that is to say, the 
constitutional powers of municipal corporations, improvement arien 
district boards and other local authorities for the purpose Geaa 
self-government or village administration including panchayai By 
(II) public health and sanitation, local hospitals and Sree erin 
(IV) primary and secondary education; (V) agricu ee 
cottage and small-scale industries; (VID | Ua a oo 
and improvement of stock and prevention of anima Saentos 
veterinary training and practice; (VIII) pounds ale A 
of cattle trespass; (IX) protection of wild rea Ses 
(X) neers. (XD inns and jian keepers ty charities and 

airs ; XUI) co-operative societies ; ries a 
EEA T charitable and religious endowments and 
religious institutions. j 

1. The Hindi-speaking and the Punjabi-speaking groups. 


. ; 2 he former Andhra State, 
2. This State includes two regions : (Ne disintegrate d Hyderabad 


ana, i.e., Telegu-speaking areas O ar eer 
aa ir there a o linguistic problem. page Ee 
Telegu-speaking—there might be some Cor att diot the two resists 
because the historical and administrative backs 
quite different, 


CHAPTER XI 


UNION TERRITORIES, TRIBAL AREAS 
AND SCHEDULED AREAS 


UNION TERRITORIES 

There are 6 Union Territories specified in the -Constitu- 
tion': (1) Delhi, (2) Himachal Pradesh, (3) Manipur, 
(4) Tripura, (5) The Andaman and Nicobar Islands, (6) The 
Laccadive, Minicoy and Amindivi Islands. Of these Delhi and 
Himachal Pradesh are included in the Northern Zone, and 
Manipur and Tripura are included in the Eastern Zone. 
Other Union Territories are not included in any Zone and 
cannot, therefore, participate in any Zonal Council.” 

The Union Territories shall be represented in the House 
of the People by not more than 20 members, chosen in such 
manner as Parliament may by law prescribe’, 

The Union Territories “shall be administered by the 
President acting, to such extent as he thinks fit, through 
a Chief Commissioner or other authority to be appointed 
by him’!, No Union Territory will have a Legislature : 
“The President may make regulations for the peace and 
good government of any Union Territory and any regulation 
so made may repeal or amend any law made by Parliament 
or any existing law which is for the time being applicable to 
any such Territory and, when promulgated by the President, 


shall have the same force and effect as an Act of Parliament 


which applies to such Territory.’”* 


It is clear that the Union Territories are in no sense 
autonomous units of the federation ; as regards administration 
and legislation they are completely under the control of 


the Union Government. 


First Schedule. 
The States Reorganisation Act, 1956, Sec. 15. 


1 
2. 
3. Art. 81 (1) (b). 4. Art. 239, 
5. Art. 240, 
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Parliament may by law extend the jurisdiction of a High 
Court to any Union Territory. 


SCHEDULED TRIBES AND SCHEDULED CASTES 


The Constituent Assembly was quite alive to the fact 
that there are some backward sections of people in India. 
They must be giyen some special fillip to progress. If equal 
treatment is afforded to these people it would not bring 
them up to the level of the great majority of Indians. If 
their development is not speeded up through political and 
“administrative methods they would always act asa drag on 
India’s social progress. 


Some of these backward classes have distinctive cultures 
of their own. These should not be destroyed but developed 
through, proper protection. The Indian nation need not be 
composed of people of the same mode of life. It will be 
more enriched through some variety woven in the pattern 
of national culture. The primitive tribes of India, popularly 
known as Adivasis and constitutionally known as Scheduled 
Tribes, are, no doubt, extremely backward. But some unique 
features of their social systems—for example, the characteristics 
of corporate life—may, if properly safeguarded and developed, 
yield valuable results. On the other hand, an immediate 
merger of these tribes into the general political system 
may destroy these unique features. 


This is, however, not the case with the other main group of 
backward classes, viz., the Scheduled Castes!. The Scheduled 
Castes have no separate, distinctive culture of their own. In 
general, moreover, the Scheduled Castes seem to be less helpless 
than the Scheduled Tribes. The Scheduled Castes need only 
to be freed from their social disabilities, but the Scheduled 
Tribes should not only be freed from their social Names 
but also helped to develop their GERE ae Geass 
The Scheduled Castes require some specta! privileges, but the 
d by the President by Order. 
Castes) Order, 1950, 


1. The Scheduled Castes are Coat 
(Art. 341)—See The Constitution (Schedule 
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Scheduled Tribes require some more positive protective 
safeguards in addition to special privileges. It is in view 
of this fact that the Constituent Assembly decided to afford 
greater protection to the Scheduled Tribes through the 
nourishing care of the Union. 

Of the provisions of the Constitution relating to the above 
classes of Indian citizens, some are meant to be temporary 
while others are meant to be more or less perma- 
nent. Thus, the provision for the reservation of seats for 
the Scheduled Castes and Scheduled Tribes in the House 
of the People and in the Legislative Assemblies of the 
States! is a purely temporary measure and will cease to 
operate in 1960. But the provisions of the Sth and 6th 
Schedules meant for the protection of Scheduled Tribes and 
for the administration of Scheduled Areas and Tribal Areas 
shall remain in force till Parliament decides otherwise. Of 
course, Parliament can alter or repeal the said Schedules by 
ordinary statutes’. But the safeguards afforded therein cannot 
be said to be purely temporary. As Parliament can even 
repeal these Schedules by the ordinary process of law- 
making we can say that the provisions contained therein 
are certainly less abiding than some other provisions of 
our Constitution in relation to certain classes which can 
be altered only through the special procedure required for 
amendment of the Constitution. The provisions having a 
permanent effect may be summarised as follows : 


(1) Untouchability is abolished’. 

(2) The State can, in spite of those Articles of the Constitu- 
tion which may conceivably stand in the way, make any special 
provision for the advancement of any socially and educationally 
backward classes of citizens or for the Scheduled Castes 


and the Scheduled Tribes’. 
(3) The claims of the S 


1. Art. 330, 332. 
2. Sth Schedule, Para 7; 6th Schedule, Para 21. 
3. Art. 17. 4. Art. 15 (4). 


cheduled Castes and Scheduled 
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Tribes to services and posts under any Government in India 
Shall always be taken into special Consideration, and, in spite 
of any discrimination that may be involved, the State is 
empowered to make any Provision for the reservation of 
appointments or Posts in favour of any backward classes 
of citizens?, 

(4) In the States of Bihar, Orissa and Madhya Pradesh 
there shall be a Minister in charge of tribal welfare who may, 
in addition, be in charge of the welfare of Scheduled Castes and 
backward classes or any other work,2 


(5) The executive power of the Union shall always 
extend to the giving of directions to any State as to the 
drawing up and execution of schemes specified in the direction 
to be essential for the welfare of the Scheduled Tribes in 
the State3, 


(6) There shall be a Special Officer for the Scheduled 
Castes and Scheduled Tribes to be appointed by the Presi- 
dent.4 


PROVISIONS REGARDING SCHEDULED TRIBES 

All backward classes, including Scheduled Castes and 
Scheduled Tribes, have been given special protection. But what 
deserves a Special treatment is the elaborate arrangement for 
the protection of the Scheduled Tribes, 

The Scheduled Tribes are specified by the President by 
Order.5 Moreover, areas where Scheduled Tribes are largely 
Concentrated have been specially earmarked for administrative 
Purposes. These areas are known as Scheduled Areas or 
Tribal Areas, as the case may be. 

In Assam there are Tribal Areas; in other States there 
are Scheduled Areas. The Tribal Areas are specified in the 


1. Art. 335, 16(4), 2. Art. 164. 


4, Art, 338. 
= i ba The Constitution (Scheduled Tribes) Order, 1950, 


along with The Constitution (Scheduled Tribes Part C States) Order, 
1951. 
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Constitution! while the Scheduled Areas are specified by the 
President by Order.2 There are special provisions for the 
administration of Scheduled Areas and Tribal Areas. The net 
result of these provisions is this : 


The Scheduled Tribes resident in the Part B Tribal Areas 
(in Assam) have not the full rights and privileges of Indian 
citizens, for adult franchise has not been extended to them. 
They are totally under the control of the President of 
India, and the Constitution does not provide for the 
retention or creation of any democratic institution in those 
Areas. Moreover, except the Nagas, only those members of 
the tribes specified who are resident in these Areas have been 
specified as Scheduled Tribes ; so a member of any Scheduled 
Tribe of these Areas may not, when he resides outside 
these Areas, enjoy the general privileges? of Scheduled Tribes. 
Of course, this may happen also in the case of a member 
ofa Tribe specified as Scheduled in relation to one State 
but not specified as such in relation to another State. In 
any case, the Scheduled Tribes of Part B Tribal Areas (in 
Assam) do not, on the whole, enjoy greater advantages than 
an ordinary citizen. They cannot be said to enjoy special 
privileges. On the other hand, the Scheduled Tribes 
resident in Part A Tribal Areas (in Assam) enjoy much more, 
and the Scheduled Tribes resident in Scheduled Areas 
(in States other than Assam) enjoy a little more, protection 
than even the Scheduled Tribes resident outside these Areas, 


not to speak of ordinary citizens. 


ADMINISTRATION OF SCHEDULED AREAS 

The administration of Scheduled Areas is vested in the 
State Government. But an overall control is exercised by 
the Government of India, which can issue directions to a State 
having Scheduled Areas therein as to the administration of 


1. 6th Schedule, Para 20. 2. Sth Schedule, Para 6. 
3. E.g., in the matter of employment. 
4, Para 2, 5th Schedule. 
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the“ said. Areas. Moreover, the Governor of such a State 
must annually, or whenever SO required by the President, 


make a report to the President regarding the administration of 
the Scheduled Areas.t 


For the better administration of the Scheduied Areas’, 
Provision has been made for associating representatives of the 
Scheduled Tribes themselves with the State Government in an 
advisory capacity. Every State having Scheduled Areas therein 
must havea Tribes Advisory Council. This Council would consist 
of not more than twenty members of whom three-fourths 
must be the representatives of the Scheduled Tribes in the 
Legislative Assembly of the State. The number of members, the 
mode of their appointment etc. are prescribed by the Governor 
by Order. The Tribes Advisory Council cannot recommend 
anything on its own initiative. It would advise the Govern- 
ment only on such matters relating to the welfare and 
advancement of the Scheduled Tribes in the State as may be 
referred to it by the Governor. Moreover, it has only advisory 
functions. The State Government can accept or reject its 
recommendations.? 


In general, laws made by Parliament and by the State 
Legislature will Operate in the Scheduled Areas as effectively 
asin other areas of the State. And, in general, Parliament 
or the State Legislature, as the case may be, would make 
laws for Scheduled Areas as well as for other areas. But 
there are some limitations and exceptions. The Governor 
may direct that any particular Act of Parliament or of the 
Legislature of the State shall not apply to a Scheduled Area. 
Moreover, in respect of Scheduled Areas, the State Govern- 
ment, with the approval of the Union Government, enjoys 
some positive powers of legislation. The Constitution provides 


I, Para 3, 5th Schedule. TA 
2. And also for looking after the interests of the Scheduled Tribes in 


a State, having such Tribes but no Scheduled Areas, if the President so 


directs. 
3. Para 4, 5th Schedule. 
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that the Governor! may make regulations for the peace and 
good government of a Scheduled Area. In particular, such 
regulations may—(a) prohibit or restrict the transfer of land 
by or among members of the Scheduled Tribes in such Area ; 
(b) regulate the allotment of land to members of the 
Scheduled Tribes in such Area ; and (c) regulate the carrying 
on of business as money-lenders by persons who lend money 
to members of the Scheduled Tribes in such Area.* Of 
course, such regulations, if made by the Governor, must be 
submitted to the President and, until assented to by him, shall 


have no effect.” : 
ADMINISTRATION OF TRIBAL AREAS 

The areas technically known as Tribal Areas exist only 
in Assam. There are two categories of Tribal Areas—Part 
A Tribal Areas! and Part B Tribal Areas.” 

Generally speaking, Part A Tribal Areas are under the 
jurisdiction of the Government, the Legislature and the High 
Court of Assam. But these areas enjoy a large measure of 


local self-government. 

Each of the Part A Tribal Areas is an autonomous district. 
Moreover, if there are different Scheduled Tribes in an 
autonomous district, the Governor of Assam may divide the 
area or areas inhabited by them into autonomous regions.® 


Every autonomous district has a District Council. It 


1. Certainly on Ministerial advice. 

2. These matters on which particular emphasis is laid show the 
directions in which protection of the innocent Tribes is necessary. 

3. Para 5, 5th Schedule. 

4. Those enumerated in Part A of the table appended to Para 20 of the 
6th Schedule, viz.:—(1) The United Khasi-Jaintia Hills District, 
(2) The Garo Hills District, (3) The Mizo District, (4) The Naga Hills 
District, (5) The North Cachar Hills, (6) The Mikir Hills. 

5. Those enumerated in Part B of the table appended to Para 20 of 
the 6th Schedule, viz :—(1) North-East Frontier Tract including Balipara 


Frontier Tract, Tirap Frontier Tract, Abor Hills District and Mismi 


H ills District ; (2) The Naga Tribal Area. 
6. Para 1 (1) (2), 6th Schedule. 
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consists of not more than 24 members, of whom not 
less than three-fourths are elected on the basis of adult 
suffrage. Similarly, every autonomous region has a separate 
Regional Council. As regards other matters with respect to 
the composition of District and Regional Councils, these are 
to be determined by rules made by the District Councils and 
Regional Councils respectively. The District or the Regional 
Council may also make rules regulating—(a) the formation of 
subordinate local Councils or Boards and their procedure and 
the conduct of their business ; and (b) generally, all matters 
relating to the transaction of business pertaining to the adminis- 
tration of the district or region, as the case may be. In two 
particular cases, there is a restriction with regard to the com- 
position of the District Councils. The Deputy Commissioner 
or the Sub-Divisional Officer, as the case may be, of the 
North Cachar Hills and the Mikir Hills is the Chairman 
ex-officio of the District Councils of these two districts.? 


The District and the Regional Councils have been 
entrusted with some legislative, administrative, financial and 
judicial functions. As regards territorial jurisdiction, a District 
Council has no jurisdiction over autonomous regions in respect 
of matters entrusted to the Regional Councils. In these 
matters, a Regional Council has jurisdiction over the autono- 
mous region, and the District Council has jurisdiction over 
the areas, other than autonomous regions, within the district. 
In other matters, a District Council has jurisdiction over the 
whole of the district. 

The District Councils and the Regional Councils have 
power to make laws with respect to— 


(a) the allotment, occupation or use, OF the setting apart, 


1. For the first constitution of the District and Regional Councils, 
the Governor of Assam is empowered, in consultation with the existing 
tribal councils or other representative tribal Organisations, to make 
rules providing for all such necessary are iig (a) delimitation of 
constituencies, (b) qualifications for voting etc.—See Para 2 (6), 6th 


oe ad we cits Seale 3, Para 2 (4), 6th Schedule. 
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of land, other than reserved forests, for the purpose of 
agriculture or grazing or for residential or other non-agricultural 
purposes or for any other purpose likely to promote the 
interests of the inhabitants of any village or town! ; 

(b) the management of any forest, not being a reserved 


forest ; 
(c) the use of any canal or water-course for the purpose 


of agriculture ; 
(d) the regulation of the practice of jhum or other forms 


of shifting cultivation ; 

(e) the establishment of village or town committees or 
councils and their powers ; 

(f) any other matters relating to village or town adminis- 
tration, including village or town police and public health 


and sanitation ; 

(g) the appointment or succession of chiefs ; 

(h) inheritance of property ; 

(i) marriage ; 

(j) social customs. 

All such laws must be submitted to the Governor of 
Assam and, unless assented to by him, shall have no 
effect. On the other hand, no Act of the Legislature of 
Assam in respect of the matters mentioned above and no 
such Act in respect of the prohibition of liquor shall apply 
to any autonomous district or region without the approval of 
the District Council concerned. Moreover, the Governor of 


Assam may direct that any Act of Parliament or of the 


Legislature of Assam shall not apply to an autonomous district 


or region.® 
Again, the District Council (but not any Regional 
Council) may make regulations for the regulation and control 


d not prevent the compulsory acquisition 
lic purposes by the Government of Assam. 


3. Para 12, 6th Schedule. 


1. Such laws, however, woul 
of any land in those areas for pub 


2. Para 3, 6th Schedule. 
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of money-lending or trading within the district by persons 
other than Scheduled Tribes resident in the district. These 
regulations, too, must be submitted to the Governor of 
Assam and, unless assented to by him, shall have no effect.’ 

The District Councils and the Regional Councils may 
appoint such officers as may be necessary for the admini- 
stration of the laws made by them.2 Moreover, District 
Councils (but not Regional Councils) may establish, construct 
or manage primary schools, dispensaries, markets, cattle 
pounds, ferries, fisheries, roads and waterways in their districts 
and, in particular, may prescribe the language and the manner 
in which primary education shall be imparted in the primary 
schools in the district. 

District Councils and Regional Councils have power to 
assess and collect land revenue in respect of land within 
their jurisdiction. But such assessment must be made in 
accordance with the principles followed by the Government 
of Assam in the State of Assam in general. Moreover, the 
District Councils and Regional Councils have power to 
levy and collect taxes on land and buildings in their areas 
and tolls on persons resident within their areas. Further, 
the District Councils (but not any Regional Council) have 
power to levy and collect—(a) taxes on professions, trades, 
callings and employments; (b) taxes on animals, vehicles 
and boats ; (c) taxes for the maintenance of schools, dispen- 
saries or roads, and (d) taxes on entry of goods into a 
market for sale therein, and tolls on passengers and goods 
carried in ferries. In addition, a District Council gets a 
share of the royalties accruing each year from licenses or 
leases, granted by the Government of Assam, for the 
purpose of prospecting for, or extraction of, minerals within 
the district concerned. With money thus collected the 


2. Para 4 (1), 6th Schedule. 

4. Para 6, oth Schedule,” Ae ara 0 Sched orale 
AD Pata 9 KON E a the District Council and the Government 
ai en STR PONET, these two fail to aB eo yanar of Assam 
Si EE “discretion would decide the matter and his decision would 
be final. See Para 9 (2), 6th Schedule. 
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District and Regional Councils perform the functions 
assigned to them. In this connection, it isto be remembered 
that the District Councils have a special influence on the 
State budget. The estimated income and expenditure of the 
Government of Assam in respect of an autonomous district 
must be shown separately in the annual financial statement 
to be laid before the Legislature of Assam and before this is 
such estimates must be placed before the District 


done, 
Council has thus 


Councils for discussion!, and a District 
an opportunity to press its views on the financial measures 


taken by the Government of Assam in relation to the district 
concerned. 

District and Regional Councils have important judicial 
powers. They can constitute village councils or courts for 
the trial of such suits and cases between the parties, all of 
whom belong to Scheduled Tribes, as do not involve offences 
punishable with death, transportation for life or imprisonment, 


for five or more years.” 

It is clear that the District and Regional Councils enjoy 
autonomy. But there are limitations on their powers and 
functions. With the approval of the State Legislature, the 
Governor of Assam can annul or suspend acts or resolutions 
of the District and Regional Councils and also assume to him- 
self all or any of the powers vested ina Council.® 

As regards the administration of Part B Tribal Areas the 
Constitution lays down that, until a notification providing 
otherwise is issued, the administration of these Areas must be 
carried on by the President through the Governor of Assam 
as his agent.1 These Areas are to be administered in the 
same way as Union Territories are administered.’ With the 

I. Para 13, 6th Schedule. 


3. Para 15, 6th Schedule. 
4. Inthe discharge of his functions in relation to Part B Tribal Areas 


as agent of the President, the Governor of Assam is required to act in 
his discretion. See Para 18 (3), 6th Schedule, 
5, Para 18(2), 6th Schedule, 


2. Paras 4 and 5, 6th Schedule. 
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previous approval of the President, however, the Governor 
of Assam can, by public notification, apply the provisions 
relating to the administration of Part A Tribal Areas to any 
Part B Tribal Area. 


CHAPTER XII 
RELATIONS BETWEEN UNION AND STATES 
LEGISLATIVE RELATION 


Extent of laws: As regards the territorial extent of laws 
made by Parliament and of those made by the Legislatures 
of States, the position is that, while no law made by a 
State Legislature can extend beyond the territory of the State 
concerned, a law made by Parliament can extend to the 
whole or any part of the territory of India. Moreover, 
Parliament can make laws with extra-territorial operation, 
which no State Legislature can ever do.? 

Subject-matter of laws: The Constitution has specified in 
three Lists the subjects on which laws can be made’. List 
Tis called the Union List, List II the State List, and List HT 
the Concurrent List. 

As regards the subject-matter of laws made by Parliament 
and of those made by the Legislatures of States, the position 
is as follows*— 

Parliament has exclusive power to make laws with respect 
to any of the matters enumerated in the Union List and 
also with respect to any residual subject, i. e., any matter 
not enumerated in the State List or in the Concurrent List. 

The Legislature of any State has exclusive power, except 
under special circumstances, to make laws with respect to any 
of the matters enumerated in the State List. 


2. Art. 245. 
4. Art. 246, 248, 


1. Para 18(1), 6th Schedule. 
3. Art. 246; Seventh Schedule. 
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Parliament as well as the Legislature of any State has 
power to make laws with respect to any of the matters 


enumerated in the Concurrent List. 


The special circumstances, under which the exclusive law- 
making power of the Legislature of a State in respect of 
State subjects may be restricted, are explained below :-— 


In certain cases Parliament has power, without any time limit, 
to make laws even on State subjects. Thus, Parliament has 
power to legislate for two or more States on State matters 
at the request of those States, and any such legislation may 
be adopted by any other State.! Again, though administration 
of justice and constitution and organisation of all courts 
except the Supreme Court and the High Court are State 
subjects,? still Parliament may by law provide for the establish- 
ment of any additional courts for the better administration 
of laws made by Parliament, or of any existing law, with 
respect to a matter enumerated in the Union List.’ Then, 
again, Parliament has power to make any law for the whole 
or any part of the territory of India for implementing any 
treaty, agreement or convention with any other country or 
countries, or any decision made at any international conference, 
association or other body.* 

In certain other cases Parliament has power, with some time 
limit but no fixed maximum time limit, to make laws even 
on State subjects. Thus, if the Council of States has declared 
by resolution (supported by not less than two-thirds of the 
members present and voting) that it is necessary or expedient 
in the national interest that Parliament should make laws 
with respect to any matter enumerated in the State List 
specified in the resolution, it shall be lawful for Parliament to 
make laws for the whole or any part of the territory of India 
with respect to that matter while the resolution remains in force. 
Of course, no such resolution can remain in force for more than 


2. Item 3, List II, 7th Schedule. 


1. Art. 252. 
4. Art. 253. 


3. Art. 247. 


is) 
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one year at a time. But the Council of States can, by further 
resolutions passed in the manner specified above, extend, as 
often as it likes, the operation of the first resolution passed in 
the manner specified above, by not more than one year ata 
time! Again, Parliament shall, while a Proclamation of Emer- 
gency is in operation, have power to make laws for the whole 
or any part of the territory of India with respect to any of the 
matters enumerated in the State List. A law made under this 
provision will cease to have effect six months after the Pro- 
clamation has ceased to operate.2 But as there is no maximun 
time limit prescribed for the operation of a Proclamation of 
Emergency, there is no maximum time limit to the competence 
of Parliament to make laws under the above provision of the 
Constitution. 


In a particular case Parliament has power, with a fixed 
maximum of time limit, to make laws even on State subjects. 
Thus, when the President issues a Proclamation on the failure 
of the constitutional machinery in a State and declares that 
the powers of the State Legislature shall be exercisable by or 
under the authority of Parliament, Parliament will have the 
power to make laws (in respect of that State only) on matters 
enumerated in the State List. But as no such Proclamation 
can be in force for more than three years, there is a maximum 
time limit to the competence of Parliament to make laws on 
any State matters under this provision of the Constitution. 


Inconsistency between Central and State laws: Now, in any 
of the cases mentioned above, an Act of Parliament may be 
inconsistent with an existing Act of a State Legislature. Again, 
in some of the cases mentioned .above,* as the State Legisla- 
tures also have simultaneous power to make laws on the sub- 
jects affected by the competence of Parliament to make laws 
for States, an Act of Parliament may be inconsistent with a law 


1. Art. 249. Laws passed under this provision will have; no effect six 


months after the resolution has ceased to be in force. 


3. Art. 356. 
2, Art. 250. 
4, For example, the cases under any of Arts, 247, 253, 249, 250, 
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made by the Legislature of a State. In connection with the 
question of inconsistency between any Act of Parliament and any 
Act of a State Legislature, we have also to remember that in 
respect Of matters enumerated in the Concurrent List, there is 
always a possibility of inconsistency between a Central law 
and a State law. When there is any such inconsistency the 
validity of the laws would depend on the relevant conditions 


mentioned in the Constitution. 

1. The simplest case is that of an inconsistency between 
laws with respect to Concurrent subjects. If, on a ‘Concurrent 
subject, any provision of a State law is repugnant to any 
provision of a Central law, the Central law, whether passed 
before or after the State law, will, unless a particular condition 
is fulfilled, prevail over the State law ; but when the particular 
condition referred to here is fulfilled, the State law will prevail. 
But, even then, Parliament can by a subsequent Act nullify 
the effect of that State Jaw. The particular condition is the 
assent of the President. The Constitution says : 

“Where a law made by the Legislature of a 
with respect to any of the matters enumerated in the Con- 
current List contains any provision repugnant to the provisions 
of an earlier law made by Parliament or an existing law with 
respect to that matter, then the law so made by the Legi- 
slature of such State shall, if it has been reserved for the 
consideration of the President and has received his assent, 


prevail in that State : 
Provided that nothing in this clause shall prevent Parliament 

from enacting at any time any law with respect to the same 

matter including a law adding to, amending, varying or 

repealing the law so made by the Legislature of the State’’. 

In every other case of inconsistency (i. e. inconsistency 


2: 
h any Concurrent subject), the Central law 


not Connected wi} 


will unconditionally prevail. 
When’ two or more States surrender to Parliament legislative 


1. Art. 254. 
17 
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power with respect to any specified matter on which Parliament 
otherwise has no power to make laws,! the Legislature of any 
of these States can no longer have any power to make any 
law on that matter; but there may still exist unrepealed State 
`- laws on that matter. In such a case, if there is any inconsis- 
tency, the law made by Parliament shall prevail.? 


Again, if any provision of a law made by the Legislature 
ofa State is repugnant to any provision of a law made by 
Parliament by virtue of its power to legislate for giving effect to 
any international agreement etc., the law made by Parliament, 
whether passed before or after the law made by the Legislature of 
the State, shall prevail, and the law made by the Legislature of 
the State shall, to the extent of the repugnancy, be void.4 


Then, in the cases in which Parliament is empowered to 
legislate temporarily in the “national interest” or in any 
“Emergency”®, though the power of any State Legislature to 
make laws on any of the State matters thus invaded is not 
nullified, still, if any provision of a State law is repugnant to 
any Central law passed by virtue of Parliament’s tem- 
porary power indicated above, the law made by Parliament, 
whether passed before or after the law made by the Legisla- 
ture of the State, shall prevail, and the law made by the 
State Legislature shall, to the extent of the repugnancy, but 
so long only as the law made by Parliament continues to 
have effect, be inoperative.’ 


LEGISLATIVE LISTS : UNION LIST 


1. Defence of India and every part thereof including pre- 
paration for defence and all such acts as may be conducive 


1. Art. 252. 
2. Art. 254 (1). There will be the same consequence, during the 


relevant period and inthe relevant State, when there is any inconsistency 
between an existing State law and a Central law made after the application 
of the “Breakdown Article”. 

3. Art. 253. 

5. Art. 249. 

7, Art. 251, 


4. Art. 254(1). 
6. Art, 250, 
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in times of war to its prosecution and after its termination to 
effective dem obilisation. 

2. Naval, military and air forces ; any other armed forces 
of the Union. 


3. Delimitation of cantonment areas, local self-government 
in such areas, the constitution and powers within such areas 
of cantonment authorities and the regulation of house accom- 
modation (including the control of rents) in such areas. 


4, Naval, military and air force works, 

5. Arms, firearms, ammunition and explosives. 

6. Atomic energy and mineral resources necessary for its 
production. j 


7. Industries declared by Parliament by law tobe neces- 
sary for the purpose of defence or for the prosecution of war. 


8. Central Bureau of Intelligence and Investigation. 
9. Preventive detention for reasons connected with Defence, 


Foreign Affairs, of the security of India; persons subjected to 


such detention. 
10. Foreign Affairs; all matters which bring the Union 


into relation with any foreign country. 

11. Diplomatic, consular and trade representation. 

12. United Nations Organisation. 

13. Participation in international conferences, associations 
and other bodies and implementing of decisions made thereat. 

14. Entering into treaties and agreements with foreign 
countries and implementing of treaties, agreements and conven- 
tions with foreign countries. 

15. War and Peace. 

16, Foreign jurisdiction. 

17. Citizenship, naturalisation and aliens, 


18, Extradition. 
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19. Admission into, and emigration and expulsion from, 
India ; passports and visas. 

20. Pilgrimages to places outside India. 

21. Piracies and crimes committed on the high seas or in 
the air; offences against the law of nations committed on land 
or the high seas or in the air. 

22. Railways. 


23. Highways declared by or under law made by Parlia- 
ment to be national highways. 


24. Shipping and navigation on inland waterways, declared 
by Parliament by law to be national waterways, as regards 
mechanically propelled vessels ; the rule of the road on such 
waterways. 


25. Maritime shipping and navigation, including shipping 
and navigation on tidal waters ; provision of education and 
training for the mercantile marine and regulation of such educa- 
tion and training provided by States and other agencies. 


26. Lighthouses, including lightships, beacons and other 
provision for the safety of shipping and aircraft. 

27. Ports declared by or under law made by Parliament or 
existing law to be major ports, including their delimitation, 
and the constitution and powers of port authorities therein. 


28. Port quarantine, including hospitals connected there- 
with ; seamen’s and marine hospitals. 

29. Airways; aircraft and air navigation; provision of 
aerodromes ; regulation and organisation of air traffic and of 
aerodromes ; provision for aeronautical education and training 
and regulation of such education and training provided by 
States and other agencies. 

30. Carriage of passengers and goods by railway,’ sea or 
air, or by national waterways in mechanically propelled vessels, 

31. Posts and telegraphs ; telephones, wireless, broadcast- 

4 n ication, 
ing and other like forms of communicat 
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32. Property of the Union and the revenue therefrom, but 
as regards property situated in a State, subject to legislation 
by the State, save in so far as Parliament by law otherwise 
provides. 

33. Acquisition or requisitioning of property for the pur- 
poses of the Union. 

34. Courts of wards for the estates of Rulers of Indian 
States. 

35. Public debt of the Union. 

36. Currency, coinage and legal tender ; foreign exchange. 


37. Foreign loans. 

38. Reserve Bank of India. 

39. Post Office Savings Bank. 

40. Lotteries organised by the Government of India or the 
Government of a State. 

41. Trade and commerce with foreign countries ; import 
and export across customs frontiers ; definition of customs 
frontiers. 

42. Inter-State trade and commerce. 

43. Incorporation, regulation and winding up of trading 
corporations, including banking, insurance and financial cor- 
porations but not including co-operative societies. 

44. Incorporation, regulation and winding up of corpora- 
tions, whether trading or not, with objects not confined to one 
State, but not including universities. 

45. Banking. 

46. Bills of exchange, cheques, promissory notes and other 
like instruments. 

47. Insurance. 

48. Stock exchanges and futures markets. 

49, Patents, inventions and designs; copyright; trade- 
marks and merchandise marks. 
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50. Establishment of Standards of weight and measure. 


51. Establishment of standards of quality for goods to be 
exported out of India or transported from one State to another. 


52. Industries, the control of which by the Union is dec- 


lared by Parliament by law to be expedient in the public 
interest. 


53. Regulation and development of oilfields and mineral 
oil resources ; petroleum and petroleum products ; other liquids 
and substances declared by Parliament by law to be dangerously 
inflammable. 

54. Regulation of mines and mineral development to the 
extent to which such regulation and development under the 


Control of the Union is declared by Parliament by law to be 
expedient in the public interest. 


55. Regulation of labour and safety in mines and oilfields. 


56. Regulation and development in inter-State rivers and 
river valleys to the extent to which such regulation and develop- 
ment under the control of the Union is declared by Parliament 
by law to be expedient in the public interest. 

57. Fishing and fisheries beyond territorial waters. 

58. Manufacture, supply and distribution of salt by Union 
agencies ; regulation and control of manufacture, supply and 
distribution of salt by other agencies. { 

59. Cultivation, manufacture, and sale for export, of 
Opium. i 

60. Sanctioning of cinematograph films for exhibition. 

61. Industrial disputes concerning Union employees. ` 

62. The institutions known at the commencement of this 
Constitution as the National Library, the Indian Museum, the 


Imperial War Museum, the Victoria Memorial and the Indian 
War Memorial, and any other like institution financed by the 


Government of India wholly or in De coe ee Par- 
liament by law to be an institution of na pi a 
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63. The institutions known at the commencement of this” 
Constitution as the Benares Hindu University, the Aligarh 
Muslim University and the Delhi University, and any other 
institution declared by Parliament by law to be an institution 
of national importance. 

64. Institutions for scientific or technical education financ- 
ed by the Government of India wholly or in part and declared 
by Parliament by law to be institutions of national importance. 

65. Union agencies and institutions for— 

(a) professional, vocational or technical training, inclu- 
ding the training of police officers ; or 

(b) the promotion of special studies or research ; or 

(c) scientific or technical assistance in the investigation 
or detection of crime. 

66. Co-ordination and determination of standards in insti- 
tutions for higher education or research and scientific and tech- 


nical institutions. 

67. Ancient and hist 
archaeological sites and remains, 
to be of national importance. 

68. The Survey of India, the Geological, 


orical monuments and records, and 
declared by Parliament by law 


Botanical, Zoolo- 


iogical and Anthropological Surveys of India ; Meteorological 
organisations. 
69, Census. 
Union 


70. Union public services ; all-India services ; 


Public Service Commission. 
71. Union pensions, that is to say, pensions payable by 


the Government of India or out of the Consolidated Fund of 


India. 
72. Elections to Parliament, to the Legislatures of States 


and to the offices of President and Vice-President ; the Elec- 


tion Commission. 
73. Salaries and allowances of members of Parliament, 


the Chairman and Deputy Chairman of the Council of States 
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and the Speaker and Deputy Speaker of the House of the 
People. 


74, Powers, Privileges and immunities of each House of 
Parliament and of the members and the committees of each 


75. Emoluments, allowances, privileges, and rights. in res- 
Pect of leave of absence of the President and Governors ; 
the 


Auditor-General, 
76. Audit of the accounts of the Union and of the States. 


77. Constitution, Organisation, jurisdiction and powers of 
the Supreme Court (including contempt of such Court), and 
the fees taken therein ; persons entitled to practise before the 
Supreme Court. 


78. Constitution and organisation of the High Courts ex- 
cept provisions as to Officers and servants of High Courts ; 
Persons entitled to Practise before the High Courts. 


79. Extension of the jurisdiction of a High Court having 
its principal Seatin any State to, and exclusion of the jurisdic- 
tion of any such High Court from any area outside that State. 


80. Extension of the powers and jurisdiction of members 
of a police force belonging to any State to any area outside that 
State, but not so as to enable the police of one State to exercise 
Powers and jurisdiction in any area outside that State without 
the consent of the Government of the State in which ERU ErGS 
is situated ; extension of the powers and jurisdiction of members 
of a police force belonging to any State to railway areas outside 
that State. 


81. Inter-State migration ; inter-State quarantine, 


apri ral i š 
82. Taxes on income other than agricultural income 
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83. Duties of customs including export duties. 
84. Duties or excise on tobacco and other goods manu- 
factured or produced in India except— 


(a) alcoholic liquors for human consumption ; 
(b) opium, Indian hemp and other narcotic drugs and 


narcotics, 
but including medicinal and toilet preparations containing alco- 
hol or any substance included in sub-paragraph (b) of this entry. 


85. Corporation tax. 

86. Taxes onthe capital value of the assets, exclusive of 
agricultural land, of individuals and companies; taxes on the 
capital of companies. 

87. Estate duty in respect of property other than agricul- 
tural land. 

88. Duties in respect of succession to property other than 
agricultural land. 

89. Terminal taxes on goods or passengers, carried by rail- 
way, sea or air; taxes on railway fares and freights. 


90. Taxes other than stamp duties on transactions in stock 
exchanges and futures markets. 


91. Rates of stamp duty in respect of bills of exchange, 


cheques, promissory notes, bills of lading, letters of credit, 


policies of insurance, transfer of shares, debentures, proxies 


and receipts. 

92. Taxes on the sale or purchase of newspapers and on 
advertisements published therein. 

93. Offences against laws with respect to any of the matters 


in this List. 


94. Inquiries, sur 
of the matters in this List. 
95. Jurisdiction and powers of all.courts, except the 


Supreme Court, with respect to any of the matters in this List ; 


veys and statistics for the purpose of any 


admiralty jurisdiction. 
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96. Fees in Tespect of any of the matters in this List, but 
Not including fees taken in any court. 


97. Any other matter not enumerated in List II or List Il 
including any tax not mentioned in either of those Lists. 
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l. Public order (but not including the use of naval, mili- 
tary or air forces or any other armed forces of the Union in 
aid of the civil power). 


2, Police, including railway and village police. 

3. Administration of justice ; constitution and organisation 
ofall courts, except the Supreme Court and the High Court ; 
officers and servants of the High Court; procedure in rent and 
revenue courts ; fees taken in all courts except the Supreme 
Court. 


4. Prisons, teformatories, Borstal institutions and othes 
institutions of a like nature, and persons detained therein ; 
arrangements with other States for the use of prisons and other 
institutions. 

5. Local government, that is to say, the constitution and 
Powers of municipal corporations, improvement trusts, district 
boards, mining settlement authorities and other local authorities 
for the purpose of local self-government or village administration. 


6. Public health and sanitation ; hospitals and dispensa 

7. Pilgrimages, other than pilgrimages to places outside 
India. i 

8. Intoxicating liquors, that is to say, the produc ior 
manufacture, possession, transport, purchase and sale of intoxi 
cating liquors. 

9. Relief of the disabled and Hocmployable: 

10. Burials and burial grounds ; cremations and cremation 
grounds. 


ucation includi g i iti j the provi- 
11 Ed i includin universities, subject to | 

i ; ntries 63, 64, 6: and 66 of List I andentry 2 ze) ist HT. 
sions of ent s 5 5 Sof List Il 
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12. Libraries, museums and other similar institutions cor- 
trolled or financed by the State ; ancient and historical monu- 
ments and records other than those declared by Parliament by 
law to be of national importance. 


13. Communications, that is to say, roads, bridges, ferries, 
and other means of communication not specified in List I; 
municipal tramways ; ropeways ; inland waterways and traffic 
thereon subject to the provisions of List I and List IH with 


regard to such waterways ; vehicles other than mechanically 
propelled vehicles. ; 

14. Agriculture, including agricultural education and re- 
search, protection against pests and prevention of plant diseases. 


15. Preservation, protection and improvement of stock and 


prevention of animal diseases ; veterinary training and practice. 


16. ‘Pounds and the prevention of cattle trespass. 

17. Water, that is to say, water supplie® irrigation and 
canals, drainage and embankments, water storage and water 
power subject to the provisions of entry 56 of List I. 


18. Land, that is to say, rights in or over land, lard tenures 
including the relation of landlord and tenant, and the collection 
of rents; transfer and alienation of agricultural land ; land 
improvement and agricultural loans ; colonization. 

19. Forests. 

20. Protection of wild animals and birds. 

21. Fisheries. 

22, Courts of wards subject to the provisions of entry 34 of 
List I ; encumbered and attached estates. 


23. Regulation of mines and mineral development subject 
to the provisions of List [with respect to regulation and develop- 
ment under the contro! of the Union. 

24, Industries subject to the provisions of entry 52 of 


List I. 
25. Gas and gas-works. 
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* 26. Trade and commerce within the State subject to the 
provisions of entry 33 of List III. 


27. Production, supply and distribution of goods subject to 
the provisions of entry 33 of List III. 


28. Markets and fairs. 


29. Weights and measures except establishment of 
standards. 


30. Money-lending and money-lenders ; relief of agricul- 
tural indebtedness. 

31. Inns and inn-keepers. 

32. Incorporation, regulation and winding up of corpora- 
tions, other than those specified in List I, and universities ; 
unincorporated trading, literary, scientific, religious and other 
societies and associations ; co-operative societies. 


33. Theatres and dramatic performances ; cinemas subject 
to the provisions of entry 60 of List I ; sports, entertainments 
and amusements. 


34. Betting and gambling. 


35. Works, land and buildings vested in or in the posses- 
sion of the State. 

36. Acquisition or requisitioning of property, except for the 
purpose of the Union, subject to the provisions of entry 42 of 
List IIL. 


37. Elections to the Legislature of the State subject to the 
provisions of any law made by Parliament. 


38. Salaries and allowances of members of the Legislature 
of the State, of the Speaker and Deputy Speaker of the Legisla- 
tive Assembly and, if there is a Legislative Council, of the Chair- 
man and Deputy Chairman thereof. ij Pa 

39. Powers, privileges and immunities- of the Legislative 
Assembly and of the members and the committees thereof, and, 
if there is a Legislative Council, oS ar Council and of the 
members and the committees thereof ; enforcement of attendance 
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of persons for giving evidence or producing documents before 
committees of the Legislature of the State. 

40. Salaries and allowances of Ministers for the State. 

41. State public services ; State Public Service Commission. 


42, State pensions, that is to say, pensions payable by the 
State or out of the Consolidated Fund of the State. 


43. Public debt of the State. 


44, Treasure trove. 

45. Land revenue, including the assessment and collection 
of revenue, the maintenance of land records, survey for revenue 
purposes and records of rights, and alienation of revenues. 


46. Taxes on agricultural income. 
47. Duties in respect of succession to agricultural land. 


48. Estate duty in respect of agricultural land. 


49. Taxes on lands and buildings. 
50. Taxes on mineral rights subject to any limitations 
imposed by Parliament by law relating to mineral development. 


51. Duties of excise on the following goods manufactured 
or produced in the State and countervailing duties at the same 
or lower rates on similar goods manufactured or produced else- 


where in India :— 
(a) alcoholic liquors for human consumption ; 
(b) opium, Indian hemp and other narcotic drugs and 


narcotics ; 
but not including medicinal and toilet preparations containing 


alcohol or any substance included in sub-paragrph (b) of this 


entry. 
52, Taxes on the entry of goods into a local area for con- 


sumption, use or sale therein. 
53. Taxes on the consumption or sale of electricity. 
54, Taxes on the sale or purchase of goods other than 


newspapers, 
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55. Taxes on advertisements other than advertisements 
published in the newspapers. 


56. Taxes on goods and passengers carried by road or on 
inland waterways. 

57. Taxes on vehicles, whether mechanically propelled or 
not, suitable for use on roads, including tramears subject to the 
provisions of entry 35 of List IIJ. 


58. Taxes on animals and boats. 

59. Tolls. 

60. Taxes on professions, trades, callings and employments. 
61. Capitation taxes. 


62. Taxes on luxuries, including taxes on entertainments, 
amusements, betting and gambling. 


63. Rates of stamp duty in respect of documents other than 
those specified in the provisions of List I with regard to rates 
of stamp duty. 


64. Offences against laws with respect to any of the matters 
in this List. 


65. Jurisdiction and powers of all courts, except the 
Supreme Court, with respect to any of the matters in this List. 


66. Fees in respect of any of the matters in this List, but 
not including fees taken in any court. 


LEGISLATIVE LISTS: CONCURRENT LIST 


1. Criminal law, including all matters included in the 


Indian Penal Code at the commencement of this Constitution 
but excluding offences against laws with respect to any of the 


matters specified in List I or List II and excluding the use of 


naval, military or air forces or any other armed forces of the 


Union in aid of the civil power- 
including all matters included in 


2. Criminal procedure. f 
e at the commencement of this 


the Code of Criminal Procedur 
Constitution, 
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3. Preventive detention for reasons connected with the 
security of a State, the maintenance of public order, or the 
maintenance of supplies and services essential to the commu- 
nity ; persons subjected to such detention. 

4. Removal from one State to another State of prisoners, 
accused persons and persons subjected to preventive detention 
for reasons specified in entry 3 of this List. 

5. Marriage and divorce ; infants and minors ; adoption ; 
on; joint family and partition ; all 
ies in judicial proceedings were 
Constitution 


wills, intestacy and successi: 


matters in respect of which part 
immediately before the commencement of this 


subject to their personal law. 
6. Transfer of property other than agricultural land ; regis- 


tration of deeds and documents. 

7. Contracts, including partnership, 
carriage, and other special forms of contracts, 
contracts relating to agricultural land. 

8. Actionable wrongs. 
9. Bankruptcy and insolvency. 


agency, contracts of 
but not including 


10. Trust and Trustees. 
11. Administrators-General and official trustees. 


12. Evidence and oaths ; recognition of laws, public acts 
and records, and judicial proceedings. 

13. Civil procedure, including all matters included in the 
Code of Civil Procedure at the commencement of this Constitu- 


tion, limitation and arbitration. 
14. Contempt of court, but not including contempt of the 


Supreme Court. 
15. Vagrancy ; nomadic and migratory tribes. 
16. Lunacy and mental deficiency, including places for the 
reception or treatment of lunatics and mental deficients. 
17. Prevention of cruelty to animals. 
18. Adulteration of foodstuffs and other goods, 
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19. Drugs and poisons, subject to the provisions of entry 59 
of List I with respect to opium. 


20. Economic and social planning. 


21. Commercial and industrial monopolies, combines and 
trusts. 


22. Trade Unions ; industrial and labour disputes. 


23. Social security and social insurance ; employment and 
unemployment. F 

24. Welfare of labour including conditions of work, provi- 
dent funds, employers’ liability, workmen’s compensation, in- 
validity and old age pensions and maternity benefits. 


25. Vocational and technical training of labour. 

26. Legal, medical and other professions. 

27. Relief and rehabilitation of persons displaced from their 
original place of residence by reason of the setting up of the 
Dominions of India and Pakistan. 


28. Charities and charitable institutions, charitable and 
religious endowments and religious institutions. 

29. Prevention of the extension from one State to another 
of infectious or contagious diseases or pests affecting men, 
animals or plants. 

30. Vital statistics including registration of births and 
deaths. 

31. Ports other than those declared by or under law made 
by Parliament or existing law to be major ports. 


32. Shipping and navigation on inland waterways as regards 
mechanically propelled vessels, and the rule of the road on such 
waterways, and the carriage of passepe rs and goods on inland 
waterways subject to the provisions of List I with respect to 


national waterways. f 
33. Trade and commerce in, and the production, supply and 
distribution of, the products of industries where the control of 
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such industries by the Union is declared by Parliament by law 
to be ex pedient in the public interest. 


34. Price control. 

35. Mechanically propelled vehicles including the principles 
on which taxes on such vehicles are to be levied. 

36. Factories. 

37. Boilers. 

38. Electricity. 

39. Newspapers, books and printing presses. 

40. Archaeological sites and remains other than those 
declared by Parliament by law to be of national importance. 

41. Custody, management and disposal of property (includ- 
ing agricultural land) declared by law to be evacuee property. 

42. Principles on which compensation for property acquired 
or requisitioned for the purposes of the Union or ofa State or 
for any other public purpose is to be determined, and the form 
and the manner in which such compensation is to be given. 

43. Recovery in a State of claims in respect of taxes and 
other public demands, including arrears of land-revenue and 
sums recoverable as such arrears, arising outside that State. 

44, Stamp duties other than duties or fees collected by 
means of judicial stamps, but not including rates of stamp duty. 

45. Inquiries and statistics for the purposes of any of the 


matters specified in List II or List II. 
46. Jurisdiction and powers of all courts, except the Sup- 


reme Court, with respect to any of the matters in this List. 


47. Fees in respect of any of the matters in this List, but 
not including fees taken in any court. 
ADMINISTRATIVE RELATIONS 

Generally speaking, subjects enumerated in the Union List 
are administered by the Government of India, subjects enume- 
rated in the State List are administered by the State Govern- 
concerned, and subjects enumerated in the Concurrent 


18 


ment 
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List and any subject on which Parliament and the State Legis- 
latures have power to make laws are administered, unless 
Parliament provides otherwise by law, by the Government 
of the State concerned. In respect of the administration of 
the last category of subjects, ( i.e., subjects on which both 
Parliament and the State Legislatures can make laws), Parlia- 
ment can by law confer powers on the Government of India 
or officers thereof? If Parliament does so, the State Govern- 
ment’s power will be subject to and limited by the power of 
the Government of India. 


But there are limitations on the general propositions indi- 
cated above. These limitations will be clear from a brief 
reference to some of the relevant provisions of the Constitution. 

Until otherwise provided by Parliament, a State and any 
officer or authority of a State may continue to exercise, in 
matters with respect to which Parliament has power to make 
laws for that State, such executive powers and functions as the 
State or officer or authority thereof could exercise immediately 
before the commencement of the Constitution.? 

In certain cases the President can, .with the consent of the 
State Government, and Parliament can, even without such 
consent, confer administrative powers and functions on the 
Government of a State. Article 258 provides thus : 

“(1) Notwithstanding anything in this Constitution, the 
President may, with the consent of the Government of a State, 
entrust either conditionally or unconditionally to that Govern- 
ment or to its officers functions in relation to any matter to 
which the executive power of the Union extends. 

(2) A law made by Parliament which applies in any State 
may, notwithstanding that it relates toa matter with respect 
to which the Legislature of the State has no power to make 
laws, confer powers and impose duties, or authorise the 


2. See Art. 353 (b). 


e, for example, to the State 
ports, requisition of lands for 


1. Art. (1) (b) (proviso). f) 

3. Art. 73(2). Reference may be ma 
Government’s functions in respect of pass 
the purposes of the Union, etc. 


ADMINISTRATIVE RELATIONS 25 


conferring of powers and the imposition of duties, upon the 
State or officers and authorities thereof’. 

All the functions described in the two preceding paragraphs 
are the functions of the Government of India and, when a 
State Government performs any of these functions, it acts as an 
agent of the Government of India. But even in respect of the 
functions of the State Government, the latter may sometimes 
have to act in particular ways in accordance with directions 
issued by the Government of India. 

Thus, the executive power of every State must be so exer- 
cised as to ensure compliance with the laws made by Parliament 
and any existing laws which apply in that State, and the execu- 
tive power of the Union extends to the giving of such directions 
to a State as may appear to the Government of India to be 
necessary for that purpose’. Moreover, the executive power 
of every State must be so exercised as not to impede or prejudice 
the exercise of the executive power of the Union, and the 
executive power of the Union extends to the giving of such 
directions to a State. as may appear to the Government of India 
to be necessary for that purpose*. 

Again, though the Government of India has power to 
construct and maintain means of communication whereyer and 
whenever it likes, and Parliament has unlimited power to declare 
highways or waterways to be national highways or national 
waterways and the Government of India has administrative 
power with respect to the highways or waterways so declared,’ 
yet the executive power of the Union extends to the giving of 
directions to a State as to the construction and maintenance 
of means of communication declared in the direction to be 
of national or military importance. Moreover, the executive 
power of the Union extends to the giving of directions to a 
State as to the measures to be taken for the protection of the 


Railways within the State.* 


1, Art. 256. 2. Art. 257 (1), 
3. Union List, items 1, 4, 23, 29, 30, 31 etc, 
4, Art, 257(2), Art. 257(3). 
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A direction of the Government of India is obligatory upon 
the Government of a State. Where any State has failed to 
comply with, or to give effect to, any direction given in the 
exercise of the executive power of the Union under any of the 
provisions of the Constitution, it shall be lawful for the 
President to hold that a situation has arisen in which the 
Government of that State cannot be carried on in accordance 
with the provisions of the Constitution. In other words, 
if a State fails to comply with or to give effect to any direc- 
tion of the Government of India, the “Breakdown Article”? 
may be applied. Such a Sanction is enough to compel a State 
Government to act according to the directions of the Govern- 
ment of India. 


FINANCIAL RELATIONS 
The financial relations between the Union and the States 
may be summarised as follows : 


Until provision to the contrary is made by Parliament, any 
taxes, duties, cesses or fees which, immediately before the 
commencement of the Constitution, were being lawfully levied 
by the Government of any State or by any local authority, 
may continue to be levied by it, even if such taxes etc. are 
mentioned in the Union List. 

Certain duties are to be levied by the Union but collected 
and appropriated by the States. These are—(1) excise duties 
on medicinal and toilet preparations containing alcohol, opium; 
Indian hemp or any other narcotic ; (2) stamp duties a 
respect of bills of exchange, cheques, promissory notes, bi F 
of lading, letters `of credit, insurance poneis, transfer oi 
shares, debentures, proxies and receipts.* - 


Certain taxes and duties are to be levied and collected by 


the Union but assigned to the States. These taxes and duties 


i i ect of succession to property 
are as follows : (1) duties in resp! : 
other than agricultural land; (2) estate duty in respect of 
F ee 2. Art. 356. 


1. Art. 365. 4. Art: 268. 
3. Art. 277, 
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property other than agricultural land; (3) terminal taxes on 
goods or passengers carried by railway, sea or air; (4) taxes 
on railway fares and freights; (5) taxes (other than stamp 
duties) on transactions in Stock Exchanges and futures 
markets; (6) taxes on the sale or purchase of newspapers and 
on advertisements published therein. 

The net proceeds! of any such duty or tax must be assigned 
to the States within which that duty or tax is leviable and must 
be distributed among those States in accordance with such 
principles of distribution as may be formulated by Parliament 
by law. 

The financial benefits of the taxes and duties mentioned 
above accrue to the States alone. But there are certain other 
taxes in the Union List that benefit the Union and the States 
alike. Thus, Income-Tax must be, and some other taxes may 
be, levied and collected by the Union but distributed between 
the Union and the States. Taxes on income? other than agri- 
cultural income must be levied and collected by the Union 
but distributed between the Union and the States? in the 
following manner: Such percentage as may be “prescribed’* 
of the net proceeds of any such tax, except in so far as those 


1. The expression ‘net proceeds’ used in this context means the gross 


proceeds minus cost of collection. Art. 279 (1). 
2. The expression “taxes on income” does not include Corporation tax, 


3. Though tax on income is a Central subject, the Legislature of a State 
also is empowered by the Constitution to make laws in respect of taxes 
on professions, trades, callings and employments and no law made by a 
State Legislature with respect to any such tax for the benefit of the State 
or of any local authority therein shall be invalid on the ground that it 
relates to a tax on income, There is, however, a limitation, Any such law 
made by a State Legislature after 26th January, 1950, must see that the total 
amount of such tax payable in respect of any person does not exceed 
Rs. 250 per annum. Previous laws, of course, will continue to operate 


till Parliament provides otherwise (Art. 276). 
4, In this context “prescribed” means (i) until a Finance Commission 


has been constituted, prescribed by the President by order, and (ii) after 
a Finance Commission has been constituted, prescribed by the President 
by order after considering the recommendation of the Finance Commission, 
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proceeds represent proceeds attributable to Union Territories 
or to taxes payable in respect of Union emoluments!, must be 
assigned to the States within which that tax is Jeviable, and 


must be distributed among those States in such manner as may 
be “prescribed.” 


It isto be pointed out here that there is provision for 
Surcharges on certain duties and taxes for the purposes of the 
Union. Parliament may atany time increase by a surcharge 
(i) Income-Tax or (ii) any of the duties or taxes that are 
levied and collected by the Union but assigned to the States 
(i.e., Estate duty, taxes on railway fares and freights etc.). 
The whole proceeds of any such surcharge shall form part of 
the revenue income of the Government of India.® 


Union duties of excise other than the duties of excise on 
medicinal and toilet Preparations (e.g., excise duty on tobacco, 
betelnut, sugar etc.) are to be levied and collected by the 
Union. But, if Parliament by law so provides, the Government 
of India must pay to the States the whole or any part of the 
net proceeds of any such duty, and these payments shall be 
distributed among the States in accordance with such principle 
of distribution as may be formulated by such law.? 


For some time some States must be paid grants in lieu of 
jute export duty. There must be charged on the Consolidated 
Fund of India in each year as grants-in-aid of the revenue of 
the States of Assam, Bihar, Orissa and West Bengal, in lieu of 
assignment of any share of the net proceeds in each year of 
export duty on jute and jute products to those States, such 
sums as may be ‘“‘prescribed’’.4 This would continue so long 
as any export duty on jute or jute products continues to be 
levied by the Government of India, or until 1960, whichever is 
earlier.’ 


x A ents and pensions payable 
1. “Union emoluments” includes all emolum Pay: 


out of the Union fund. 
2. Art. 271. 
4, For the meaning of this term see P- 277; 
5. Art. 273. 


3. Art. 272. 
foot note. 
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Itis to be remembered that no Bill or amendment which 
x duty in which States are interested,* 
eaning of the expression “agricultural 
income” as defined for Income-Tax purposes, or which affects 
the principles on which moneys are distributable to States, or 
which imposes any surcharge for the purposes of the Union, 
shall be introduced or moved except on the recommendation of 


the President.? 


imposes or varies any ta 
or which varies the m 


rants from the Union to certain 


States. Such sums as Parliament may by law provide? shall 
be charged on the Consolidated Fund of Jndia in each year 
as grants-in-aid of the revenues of needy States. Different sums 
may be fixed for different States. In any case, however, 
the Government of India must pay as grant-in-aid of the 
revenues of a State such capital and recurring sums as may 
be necessary for development schemes for the welfare of 
Scheduled Tribes. Moreover, the Government of India must 
pay, as grant-in-aid of the revenues of the State of Assam 
sums, capital and recurring, equivalent to the costs of such 
development schemes as may be undertaken by the State of 
Assam with the approval of the Government of India for 
the purpose of raising the level of administration of the Part 
A Tribal Areas to that of the administration of the rest of 


the areas of that State.* 


There is a provision for $ 


FINANCE COMMISSION 

In the provisions regarding financial relations discussed 
above, references have made to the Finance Commi- 
ssion. A Finance Commission is to be appointed by the 


1. In this provision, the expression “tax or duty in which States 
are interested” means—(@) tax or duty the whole or part of the net 
proceeds whereof are assigned to any State; or (b) a tax or duty by 
reference to which sums are for the time being payable to any State. 

2. Art. 274. 

3, Until Parliament ma 
so by order. After a Finan 
to consult it before issuing @ 


4, Art, 275. 


kes any provision by law, the President may do 
ce Commission 18 constituted, the President is 


ny such order. 
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President. At any time before 26 January 1952 and, 
thereafter, at the expiration of every fifteen years or at such 
earlier time as the President considers necessary, the President 
would by order Constitute a Finance Commission which must 
Consist of a Chairman and four other members to be appointed 
by the President. Parliament may by law determine the 
qualifications requisite for appointment as members of the 
Commission and the manner in which they are to be selected. 
It is the duty of the Commission to make recommendations to 
the President as to (a) the distribution between the Union and 
the States of the net Proceeds of taxes which must, or may, be 
divided between them and the allocation between the States of 
the respective shares of such proceeds ; (b) the principles which 
should govern the allocation of grants-in-aid of the revenues of 


So far two Finance Commissions have been appointed. 


PRIVY PURSE OF PRINCES 

There is a constitutional guarantee for privy purse sums of 
former Rulers of Indian States. “Where under any covenant or 
agreement entered into by the Ruler of any Indian State before 
the commencement of the Constitution, the payment of any 
sums, free of tax, has been guaranteed or assured by the 
Government of the Dominion of India to any Ruler of such 
State as privy purse, (a) such sums shall be charged on, and 
paid out of, the Consolidated Fund of India ; and (b) the sums 
So paid to any Ruler shall be exempt from all taxes on 
income”’.? 
PUBLIC DEBT 

In the matter of public debt the relation between the 
Union and the States is as follows: A Sero must not without 
the consent of the Government of India raise any loan if there is 
still outstanding any part of a loan, which has been made to 


2. Art. 291, 


1. Art. 280. 
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the State by the Government of India or by its predecessor 
Government, or in respect of which a guarantee has been given 
by the Government of India or by its predecessor Government. 
Consent may be granted by the Government of India subject to 
such condition, if any, as the Government of India may think 


fit to impose.* 


EXEMPTION OF PROPERTY FROM TAXATION 
There are provisions for the exemption of Union property 
etc. from State taxation and of State property etc. from Union 


taxation. 

The property of the Union must, save in so far as 
Parliament may by law otherwise provide, be exempt from all 
taxes imposed by a State or by any authority within a State. 
But this provision must not prevent, until Parliament by law 
otherwise provides, any authority within a State from levying 
rty of the Union to which such property 


any tax on any prope 
t of the Constitution 


was immediately before the commencemen 
liable, so long as that tax continues to be levied in that State. 


Moreover, there are restrictions on taxation by States in respect 
of water or electricity in certain specified cases in which the 
Union is interested. Save in so far asthe President may by 
order otherwise provide, no law of a State in force immediately 
before the commencement of the Constitution can impose a tax 
in respect of any water Or electricity stored, generated, 
consumed, distributed or sold by any authority* established 
by any existing law or any law made by Parliament for regu- 
lating or developing any inter-State river or river-valley. There 
is no bar, of course, to a State Legislature making provision by 
law for any such ta ioned above after the commence- 


x as is menti 
ment of the Constitution. But no such law shall have effect 
unless it has, 


after having been reserved for the consideration of 
the President, received his assent. Again, save in so far as 
Parliament may by law otherwise provide, no law of a State 


1. Art. 293 (3), 293 (4). 
2. Such statutory authorities, 
3, Art. 288. 


for example, as the D. V. C. 
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shall impose, or authorise the imposition of, a tax on the 
consumption or sale of electricity (whether produced by a 
Government or other persons) which is (a) consumed by the 
Government of India or (b) consumed in the construction, 


maintenance or operation of any railway by the Government of 
India. 


On the other side, the Property and income of a State 
must be exempt from Union taxation. But this provision must 
not prevent the Union from imposing any tax to such extent, if 
any, as Parliament may by law provide in respect of a trade 
or business of any kind carried on by, or on behalf of, the 
Government of a State, or any Operations connected therewith, 
or any property used or occupied for the purposes of such 
trade or business, or any income accruing or arising in connec- 
tion therewith. Such a tax, however, must not be imposed in 
Tespect of any trade or business, or to any class of trade or 
business, which Parliament may by law declare to be incidental 
to the ordinary functions of Government?. 


CHAPTER XIII 
INTER-STATE RELATIONS 


ZONES AND ZONAL COUNCILS 


The States in India are, to a large extent, autonomous. 
In many cases, therefore, a State can follow a line of action 
that may go against the interests of a neighbouring State. 
Such a course would hamper our national progress. If, the 
States do not co-ordinate their activities, national planning 
—particularly in respect of industries, mula and flood control 
schemes etc.—is likely to suffer. Constitutional arrangements 
have, therefore, been made to counteract any non-co-operative 


2. Art. 287. 


1. Art. 289. 
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tendency that may appear among the States. In order to 
smooth out any divergences in the policies and programmes 
of the States, provision has been made for closer consultation 
among the States. Such consultation would be held, and 
collective decisions would be arrived at, in advisory bodies 
known as Zonal Councils’. 

Leaving aside the islands, the territory of India has been 


divided into five Zones :— 

(1) The Northern Zone, comprising Punjab, Rajasthan, 
Jammu and Kashmir, Delhi and Himachal Pradesh ; 

(2) The Central Zone, comprising Uttar Pradesh and 


Madhya Pradesh ; 

(3) The Eastern Zone, comprising . Bihar, West Bengal, 
Orissa, Assam, Manipur and Tripura ; 

(4) The Western Zone, comprising Bombay and Kerala ; 


and 

(5) The Southern 
Madras, and Mysore. 
ZONAL COUNCILS : COMPOSITION 

There is a Zonal Council for each of the Zones. It is com- 
posed of (i) a Union Minister, nominated by the President ; 
(ii) the Chief Minister of each of the States included in the Zone 
and two other Ministers of each such State, nominated by the 
Governor concerned ; (iii) where any Union Territory is includ- 
ed in the Zone, one member from each such Territory, nomi- 
nated by the President ; (iv) in the case of the Eastern Zone, 
the Adviser to the Governor of Assam for Tribal Areas. The 
Union Minister, nominated by the President to a Zonal Council, 
shall be the Chairman of that Council. The Chief Ministers of 
the States ina Zone are to be the Vice-Chairmen of the Zonal 


Council by rotation, each ho. 
Every Zonal Council is to be assisted by a specified class of 


Advisers. The following persons are to be the Advisers of a 


Zone, comprising Andhra Pradesh, 


Iding office for one year at a time. 


1. The States Reorganisation Act (1956), Sec, 15-21. 
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Zonal Council, namely :—(i) a nominee of the Planning Com- 
mission ; (ii) the Chief Secretaries of the States included in the 
Zone; (iii) the Development Commissioners of the States in- 
cluded in the Zone. An Adviser can participate in the discus- 
‘sions of the Zonal Council or of any of its Committees of which 
he may be named a member; but he has no right to vote at a 
meeting of the Council or of any such Committee. 


A Zonal Council has power to appoint Committees for per- 
forming such functions as may be specified by it. 


ZONAL COUNCILS : PROCEDURE 

Unless the Council itself determines otherwise, it shall 
meet in the States of the Zone by rotation. The time of 
meeting shall be fixed by the Chairman. Meetings shall be 
presided over by the Chairman or, in his absence, by the 
Vice-Chairman or, in the absence of both, by any other 
member chosen by the members present. Decisions shall 
be arrived at by a majority of votes of the members present, 
and in case of a tie, the presiding officer has a second or 
casting vote. In all other respects, a Zonal Council is to 
make its own rules of procedure from time to time. These 
rules are to be submitted to the Central Government for 
its approval and will have effect only with the approval 


of that Government. 


ZONAL COUNCILS : OFFICE AND STAFF 

A Zonal Council has a Secretarial staff. The Secretary 
himself is not exclusively connected with the Council; for, 
it is provided that the Chief Secretaries of the States included 
in the Zone are to be the Secretaries, each for one year 
at a time, by rotation. But there is a Joint Secretary who 
is exclusively engaged in the work of the Council. He is 
appointed by the Chairman from amongst officers not in 
the service of any of the States included in the Zone. The 
Joint Secretary, therefore, does not represent the interests of 
any of the States concerned. He is an officer of the Council 


itself, 
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The office shall be situated at a place within the Zone selec- 
ted by the Council. All expenses of the office, except the 
salaries of the Secretary, are borne by the Central Government. 


ZONAL COUNCILS : FUNCTIONS 

The Council may discuss any matter in which the member 
States have a common interest and advise the Central Govern- 
ment and the Government of each State concerned as to the 
action to be taken on any such matter. Some particular matters 
of common interest should engage its special attention. As there 
has been a thorough reorganisation of the States by the States 
Reorganisation Act, 1956, many new problems like border 
disputes, linguistic minorities and inter-State transport may arise. 
It is the function of the Council to discuss these problems and 
make suitable recommendations to the States. Again, matters 
of economic and social planning may give rise to problems in 
which all the component units of a Zone are interested. In 
these matters also, common policies should be recommended 


by a Zonal Council. 

The Council, however, has no power to enforce its deci- 
sions. It is purely an advisory body. Its advice or recommen- 
dation may or may not be accepted by the Central Government 
or the State Government or Governments concerned. Never- 
theless, a Zonal Council has a great constitutional importance. 
When a Government, whether the Central Government or a 
State Government, ignores a recommendation of the Council, 
it is likely to provoke public criticism. So far as the States are 
concerned, a State that violates a recommendation of the 
Council is likely to expose itself to Central interference. 


INTER-STATE RELATIONS : ADMINISTRATIVE 

There are provisions for India-wide effect of public acts, 
records and judicial proceedings. Full faith and credit must 
be given throughout the territory of India to public acts, 
records and judicial proceedings of the Union and of every 
State. The manner in which and the conditions under which 
acts, records and proceedings referred to above shall be proved 
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and the effect thereof determined shall be as provided by law 
made by Parliament.1 

Final judgments or orders delivered or passed by civil 
courts in any part of the territory of India shall be capable of 
execution anywhere within that territory according to law.? 

There are provisions for dealing with disputes relating to 
waters. Parliament may by law provide for the adjudication 
of any dispute or complaint with respect to the use, distribu- 
tion or control of the waters of, or in, any inter-State river 
or river valley. Moreover, notwithstanding anything in the 
Constitution, Parliament may by law provide that neither 
the Supreme Court nor any other court shall exercise jurisdic- 
tion in respect of any such dispute or complaint as is referred 
to above.* 

There are provisions with regard to the co-ordination 
between States. If at any time it appears to the President 
that public interest would be served by the establishment 
of a Council charged with the duty of (a) inquiring into and 
advising upon disputes which may have arisen between States ; 
(b) investigating and discussing subjects in which some or 
all of the States, or the Union and one or more of the 
States, have a common interest; or (c) making recommenda- 
tions upon any such subject and, in particular, recommenda- 
tions for the better co-ordination of policy and action with 
respect to that subject, it shall be lawful for the President 
by order to establish such a Council, and to define the nature 
of the duties to be performed by it and its organisation 
and procedure.* s 
INTER-STATE RELATIONS : COMMERCIAL 

Subject toa few exceptions, trade, commerce and inter- 
course? throughout the territory of India must generally be 
free. The exceptions are explained below. 

1. Art. 261 (1), 261 (2). 2. Art. 261 (3). 


3. Art. 262. 4. Art. 263. 


5. Trade and Commerce practically mean the same thing. Intercourse 
includes correspondence and physical movement, 


6. Art. 301, 
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Parliament may by law impose such restrictions on the 
freedom of trade, commerce and intercourse between one 
State and another or within any part of the territory of India 
as may be required in the public interest. But even in public 
interest Parliament must not make any law providing for any 
preferential treatment of any State or making any discrimina- 
tion between one State and another in the matter of trade, 
commerce or intercourse.2 Still, in the public interest, Parlia- 
ment can by law relating to trade, commerce or intercourse 
show preference to one State or make discrimination between 
one State and another if Parliament declares in such law that 
it is necessary to do so for dealing with a situation arising from 
scarcity of goods in any part of the territory of India.’ 

No State Legislature shall have power to make any law 
giving, or authorising the giving of, any preference to one State 
over another, or making, or authorising the making of, any 
discrimination between one State and another in the matter of 
trade, commerce and intercourse.’ But notwithstanding these 
provisions, the Legislature of a State may by law— 


(a) impose on goods imported from other States any tax 
to which similar goods manufactured or produced in that 
State are subject, so, however, as not to discriminate between 
goods so imported and goodsso manufactured or produced ; and 

(b) impose such reasonable restrictions on the freedom 
of trade, commerce or intercourse with or within that State as 
may be required in the public interest. But no Bill or amend- 
ment for the purpose of what is mentioned in (b) shall be 
introduced or moved in the Legislature of a State without the 
previous sanction of the President.® 

For carrying out the purposes of inter-State trade, commerce 
and intercourse in accordance with the above provisions, 
Parliament may by law appoint such authority® as it considers 


1. Art. 302. 2. Art. 303 (1). 
3. Art. 303 (2). 4. Art. 303 (1). 
5. Art. 304. 

6, Something like an Inter-State Trade Commission, 
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appropriate and confer on that authority such powers and 
such duties as it considers necessary.? 


For facilitating inter-State trade or commerce the Constitu- 
tion has so provided that the levy of double Sales Tax or 
Purchase Tax by the States will not be possible.? 

The provisions that trade shall be free throughout the 
territory of India and that neither Parliament nor a State 
Legislature shall make any Jaw discriminating between one 
State and another shall not affect the provisions of any existing 
law except in so far as the President may by order otherwise 
provide.® 


CHAPTER XIV 
SERVICES UNDER THE UNION AND THE STATES 


SERVICES 


Public Services in India may be classified into three main 
categories—(a) All-India Services, (b) Union Services, and 
(c) State Services. While Union Services are attached exclu- 
sively to the Union and State Services exclusively to the States, 
All-India Services may be attached either to the Union or to 
any State. 


All-India Services—All-India Services are at the top of the 
Public Services. Persons belonging to an all-India Service are 
to serve either the Union Government or a State Government. 
But their recruitment or conditions of service are regulated 
by the Union. The Constitution provides that though, in 
general, some Services would be attached exclusively to the 
Union and some other Services to the States, yet, in the 


1. Art. 307. 2. Art, 286, 
3. Art. 305, 
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national interest, the Council of States can empower? Parlia- 
ment to create, by law, one or more All-India Services 
common to the Union and the States and also to regulate 
the recruitment etc. to any such Service.? The Constitution 
also specifies that the Services known at the commencement 
of the Constitution as the Indian Administrative Service and 
the Indian Police Service must be deemed to be All-India 
Services created by Parliament under the provisions mentioned 
above.® j 


At present, there is no All-India Service other than the 
T. A. S. and the I. P. S. i 

Union Services—There are two broad types of Union Services 
— (a) the Defence Service and (b) the Civil Service. 

The recruitment and conditions of service of all Union 

' Services are to be regulated by Acts of Parliament and, until 
such Acts are passed, by rules made by the President.* 
Generally speaking, persons in a Union Service hold office 
during the pleasure of the President.’ 

State Services—State Services consist only of Civil Services, 
Their recruitment and conditions of service are to be regulated 
by Acts of State Legislatures and, where there is no such 
Act, by rules made by the Govyernor.* Generally speaking, 
State servants hold office during the pleasure of the Governor.” 

All civil servants in India enjoy considerable security 
of tenure. Besides the Fundamental Rights, there are very 
important constitutional safeguards for the Civil Services. No 
civil servant can be dismissed or removed by an authority 
subordinate to that by which he was appointed. Moreover, the 
mere pleasure of the President or the Governor would not be 
sufficient for dismissing a civil servant. Except under some 
special circumstances, no civil servant shall be dismissed or 


By passing a resolution by a specified majority. 


1. 
2 Art. 312 (1). 3. Art. 312 (2). 
4. Art. 309. 5. Art. 310(1). 
6. Art. 309. 7. Art, 310(1). 
8. Art. 311(1). 


19 
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removed or even reduced in rank until he has been given a 
reasonable opportunity of showing cause against the action 
proposed to be taken in regard to him.t The special cir- 
cumstances mentioned above refer to cases where (a) action 
is taken against a person on the ground of his conviction on a 
criminal charge, or (b) the authority taking action against a 
person decides that it is not reasonably practicable? to give 
the person an opportunity of showing cause, or (c) the 
President or the Governor is satisfied that, in the interest of 
the security of the State, such opportunity cannot be given.* 


As regards those civil servants who were appointed by 
the Secretary of State before the independence of India and 
who opted to serve in India after independence, the Cons- 
titution provides that such persons shall receive the same 
conditions of service as respects remuneration, leave and pen- 
sion and the same rights as respects disciplinary matters’ as they 
were entitled to before the commencement of the Constitution’. 


PUBLIC SERVICE COMMISSIONS 

To guard against nepotism and vindictiveness of executive 
authorities in charge of the appointment, promotion and 
transfer of civil servants, the Constitution provides for indepen- 
dent Public Service Commissions which are to be consulted on 
these and some other matters. 

There must be a Public Service Commission for the Union 
and, in general, a Public Service Commission for each State. 
When two or more States agree, Parliament may by law 
provide for a Joint Public Service Commission for those 
States.® 

The Chairman and other members of a Public Service 
Commission are appointed, in the case of the Union 
“4. Art. 311(2). 

2. The decision of the authority concerned is final. 


3. Art. 311(2), proviso. À 
4. Or rights similar thereto as changed circumstances (e.g. abolition 


of the British Crown’s control over India) may require. 
5. Art. 314, 6. Art, 315, 


— 
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Commission or a Joint Commission, by the President, and 
in the case of a State Commission, by the Governor of the 
State. But, at least one-half of the members of a Commission 
must be persons who have been, at the date of appointment, 
Government servants in India for at least ten years. This 
provision ensures the appointment of administrative experts 
to the Commissions. A member ofa Public Service Commission 
holds office for six years or until he is, in the case of the 
Union Commission, sixty-five, and in the case ofa State or 
Joint Commission, sixty years old, whichever is earlier. A 
person completing his term of six years in a Commi- 
ssion cannot be re-appointed to that Commission. More- 
over, there are some prohibitions as to the holding of 
offices under Governments in India by members of Commissions 
on ceasing to be such members.* 


Any member of a Commission may resign,’ but it is very 
difficult to remove him from office. A member of a Public 
Service Commission (Union, Joint or State) can be removed 
from office by the President by order, but the President 
can issue such an order only (a) if the member in ques- 
tion is adjudged an insolvent, or (b) if he is engaged 
during his term of office in any paid employment outside 
the duties of his office, or (c) if he is, in the opinion 
of the President, unfit to continue in office by reason of 
infirmity of mind or body, or (d) if, on areference made by 
the President to the Supreme Court, the Supreme Court 
has, after inquiry in a prescribed manner, reported that the 
member in question is guilty of “misbehaviour”. The 
Constitution specifies what constitutes “misbehaviour”. If a 
member of a Public Service Commission is in any way concerned 
or interested in business contract of a Government in India 
and participates in any way in the pecuniary gains thereof 
otherwise than asa shareholder of an incorporated company, 
he would be deemed to be guilty of “misbehaviour”. These 


L` Art. 316. 2. Art. 319. 
3. Art, 316(0). 4, Art, 317, 
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Provisions with respect to the members of Public Service 
Commissions would make the Commissions broadly indepen- 
dent of the executive authorities. 

The Constitution makes it generally incumbent on the 
Executives to consult the Public Service Commissions on all 
important matters relating to the appointment and rights 
and interests of civil servants in India. The Union Public 
Service “Commission, or the State Public Service Commission, 
as the case may be, is to be consulted—(a) on all matters 
relating to methods of recruitment to civil services and for 
‘civil posts ; (b) on the principles to be followed in making 
appointments to civil services and posts and in making 
“promotions and transfers from one service to another and 
on the Suitability of candidates for such appointments, 
promotions or transfers; (c) on all disciplinary matters 
affecting civil servants; and (d) on certain claims of civil 
servants for pecuniary compensations in case of costs incurred 
for defending legal proceedings and of injuries sustained in 
course of duty. A Commission must advise on any of 
these matters‘and on any other matter which the President, or, 
as the case may be, the Governor may refer to it, It is 
-expected that when there is no relevant law, the President 
or a Governor would make rules relating to civil servants 
“after consulting the appropriate Commission. But the Cons- 
titution also empowers the President and any Governor to make 
regulations specifying the matters in which either generally, or 
in any particular class of cases, or in any particular circum- 
stances, it shall not be necessary for a Public Service Commi- 
‚ssion to be consulted. Such regulations, however, would have 
no effect unless the appropriate Legislature approves them. 
The functions of a Public Service Commission include also 
the duty of conducting examinations for appointments to those 
public services recruitment to which has to be made through 
competitive examinations.’ Acts of Legislatures may entrust 
to the Commissions additional functions regarding public 


1. Art. 320, 
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services. Such Acts may also entrust to them functions regard- 
ing the services of any local authority or other body corporate 
constituted by law or of any public institution.’ 

The Union Public Service Commission and every State 
Public Service Commission (or Joint Public Service Com- 
mission) must present to the President or to the Governor 
(or Governors) concerned an annual report of work done 
by it. The Government concerned must lay a copy of 
this before the appropriate Houses of Legislature together 
with a memorandum explaining, where it rejected the Commi- 
ssion’s advice, the reasons for such rejection. These reports 
are generally discussed in the Legislatures and the explanations 
of Governments are often strongly criticised. 


CHAPTER XV 
ELECTIONS 


SUFFRAGE 

The Constitution provides that every adult citizen of India, 
other than those among them who are disqualified under the 
Constitution or any law made by the appropiate Legislature 
on the ground of (i) non-residence, (ii) unsoundness of mind, 
(iii) crime, (iv) corrupt practice, or (v) illegal practice, is 
entitled to be registered as a voter at any election to the House 
of the People and tothe Legislative Assembly of a State.’ 


As the constitutional provisions on elections do not at 
present apply to Jammu and Kashmir, the people of that State 
are not entitled to be registered as voters for any election to the 
House of the People. Moreover, those citizens of India (though 
adult) who are ordinarily resident in the Andaman and Nicobar 


1. Art. 321. 2. Art, 323, 
3. Art. 326, 
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Islands, or in the Part B Tribal Areas of Assam are disqualified 
at present under other provisions of the Constitution and are 
not, therefore, entitled, at present, to be registered as voters. 


Ali other adult citizens of India, except those disqualified 
by or under any law made by the appropriate Legislature, 
are entitled to be enrolled as voters. 


The criteria of citizenship have already been discussed. 
The term “adult” is defined by the Constitution: An adult is 
one who is not less than twenty-one years of age on such date 
as may be fixed in that behalf by or under any law made by 
the appropriate Legislature. The date at present fixed by an 
Act of Parliament in this behalf is the Ist of March of the year 
in which the electoral roll is prepared 


It is to be noted that the appropriate Legislature can dis- 
qualify an adult citizen from being enrolled as a voter on any 
or all of some specfied grounds but on no other ground 
whatsoever. The specified grounds are the following: non- 
residence, unsoundness of mind?, crime’, corrupt practice’ 
and illegal practice.’ It is, therefore, beyond the competence 


1. Sec. 19 (b), 21, Representation of the People Act, 1950. 

2. The present rule about residence is that a person must be ordinarily 
tesident in the constituency for at least 180 days during the year preceding 
Ist March of the year in which the electoral roll is being prepared. 

3. A person of unsound mind is disqualified only if a competent court 
has declared him to be of unsound mind. Sec. 16 (b), Ibid. 

4. At present only the following crimes, if they have resulted in convic- 
tion, lead to disqualification :—(a) offences punishable with imprisonment 
under Sec. 171E or 171F of the I. P.C. : (b) a few of the electoral offences: 
—Sec. 141, Representation of the People Act, 1951. 

5. At present this refers only to those practices that are specified as 
corrupt by the Representation of the People Act, 1951—e.g., bribery, undue 
influence, hiring by a candidate of vehicle for conveyance of voters, publica- 
tion of false statement etc, Sec. 123, 124, Ibid. 

6. At present this refers to such practices as hiring of liquor shops for 
meetings of voters or printing election propaganda literature without the 
name and address of printer and publisher etc. Perhaps failure to lodge 
return of election expenses also is an illegal practice. Sec. 125, 142, 143, Ibid: 
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ofthe appropriate Legislature to make any law imposing res- 
trictions on adult suffrage on any ground—for example, non- 
liability to direct taxation, lack of property, illiteracy etc.— 
other than those specified by the Constitution. The number 
of adult citizens who can possibly be disqualified by or under 
any Act of the appropriate Legislature on the grounds men- 
tioned above must, in any circumstances, be small. The 
number excluded at present under the provisions of the Consti- 
tution also is not large. So, it can rightly be asserted that 
what is known in Political Science as adult suffrage has been 
introduced in India. That is why the Constitution of India 
declares that the elections to the House of the People and to 
the Legislative Assembly of every State shall be on adult 
suffrage.t 

As regards the expression “appropriate Legislature”, it 
signifies—(a) Parliament in the case of elections to Parlia- 
ment and to the Legislatures of States ; and (b) the Legislature 
ofa State in the case of elections to such Legislature. But, 
in this matter, a State Legislature can make provisions only 
s not been made by Parliament ; and 


so far as provision ha 
to make provisions, the Act of 


when Parliament chooses 
Parliament will prevail. 
is concerned, the gist of the relevant provi- 


So far as suffrage 
made thereunder may 


sions of the Constitution and the Acts 
be given below : 

At elections to th 
lative Assembly of a State, 
registered as a voter in aco 
qualifications :— 

(1) He must be a citizen of India. 

(2) He must be at least twenty-one years old on the Ist 
March of the calendar year on Ist October of which the 
electoral roll comes into force. 

(3) He must be ordinarily resident in the constituency 


2. Art, 328, 254, 


e House of the People and to the Legis- 
a person is entitled at present to be 
nstituency if he has the following 


1. Art, 326. 
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for which he is enrolled for not less than 180 days during the 
year immediately preceding the year in which the electoral roll 
is prepared. 

(4) He must not have been declared by a competent court 
to be of unsound mind. 


(5) He must not be disqualified on the ground of crime, 
Corrupt practice or illegal practice, from voting at the time of 
the election for which the electoral roll is being prepared. 


The last item refers to disqualification to vote. In different 
cases, the disqualification attaches for different periods of time. 
Thus : 


(a) If a person is convicted of an offence under Sec. 
171E or Sec, 171F of the I.P.C. or under Sec. 135! or Sec. 136(2) 
(a)? of the Representation of the People Act, 1951, he shall be 
disqualified for voting at any election fora period of six years 
from the date of such conviction.® 


(b) If, upon trial of an election petition, a person is found 
guilty of any corrupt practice,t he shall be disqualified for 
voting at any election fora period of six years from the date 
from which such finding takes place.’ 

(c) If, upon trial of an election petition, a person is found 
guilty of an illegal practice® he shall be disqualified for vot- 
ing for a period of four years from the date on which such 
finding takes effect, 


` (d) If default is made in making the return of election 


expenses, or if such return is found to be false in any material 
particular, the candidate and his election agent shall be dis- 


1. This Section refers to the electoral offence of removal of ballot 
papers from polling stations. F 

2. Reference is here made to certain electoral offences (e.g. frau- 
dulently defacing a nomination paper or ballot paper).- ` 

3. Sec. 141 (a), Representation of the People Act. 1951. 

4. e.g. bribery. 

5. Sec. 141 (b), Representation of the People Act, 1951. 

6. eg. issuing a cikcular without the name of the press: - 
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qualified for voting for a period of five years from the date 
when the return was required to be lodged. 


ELECTIONS 

Administrative machinery for purposes of elections : (1) Election 
Commission--The Constitution ensures impartial management 
of elections. For the proper conduct of elections, it provides 
for a body which is largely ingependent of the Executive. 
This body is known as the Election Commission." 


The Election Commission is to consist of the Chief Election 
Commissioner and such number of other Election Commission- 
ers, if any, as the President may from time to time fix. 
They are all appointed by the President. For assisting the 
Election Commission, the President may also appoint such 
Regional Commissioners as he may consider necessary.” 

The conditions of service and tenure of office of the Election 
Commissioners are determined, subject to any Act of Par- 
liament, by the President. But the Chief Election Commis- 
sioner must not be removed from his office except in like manner 
and on the like grounds as a Judge of the Supreme Court. 
Further, no ordinary Election Commissioner and no Regional 
Commissioner can be removed from office except on the 
recommendation of the Chief Election Commissioner.® 

When requested by the Election Commissioner, the Pre- 
sident or a Governor, as the case may be, must make 
available to the Election Commissioner or to a Regional 
Commissioner such staff as may be necessary’. 

The functions of the Election Commission include the 
Superintendence, direction and control of the preparation of 
electoral rolls for, and the conduct of, all elections to 
Parliament and to the Legislature of every State and of 
elections to the offices of President and Vice-President. Such 
functions also include the appointment of Election Tribunals 
for the decision of doubts and disputes arising out of, or 


l. Art. . 3. Art. 324 (5). 
2 An, 324 H: 4, Art. 324 (6). 
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in connection with, elections to Parliament and to State 
Legislatures. 


(2) Delimitation Commission—For election to the House 
of the People and to State Legislatures, there are three cate- 
gories of territorial constituencies, namely, (a) Parliamentary 
Constituencies, (b) Assembly Constituencies, and (c) Council 
Constituencies. These constituencies are now demarcated 
by Delimitation Commissions; appointed from time to time. 


(3) Chief Electoral Officers, Electoral Registration Officers 
and Revising Authorities—Each State has a Chief Electoral 
Officer. He is appointed by the State Government.2 

The electoral roll for each constituency is prepared by an 
Electoral Registration Officer. An officer of Government or 
of a local authority, who is so designated by the Election 
Commission, becomes an Electoral Registration Officer.” 
Claims and objections in relation to Electoral Rolls are decided 
by Revising Authorities.' Appointment of Revising Authoti- 
ties is made, subject to any general or special instructions 
issued by the Election Commission, by the State Governments.’ 

(4) Returning Officers, Presiding Officers, Polling Officers— 
While the groundwork is prepared by Electoral Registration 
Officers and Revising Authorities, election proper is conducted 
by Returning Officers, Presiding Officers and Polling Officers. 

Each constituency would have a Returning Officer. 4 
Government officer, so designated by the Election Commission, 
becomes a Returning Officer. There is no bar to the same 
person being designated Returning Officer for more than one 
constituency. His functions include—(a) provision of polling 


1. Art. 324 (1). 

2. Rule 2 (b), Representation of the People (Preparation of Electoral 
Rolls) Rules, 1950. 

3. Sec. 22, Representation of the People Act, 1950. 

4. Rules 10-18, Representation of the People (Preparation of Electoral 
Rolls) Rules, 1950. 

5. Rule 2(e), lbid. 

6. Sec. 20, Representation of the People Act, 1951. 
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stations for the constituencies, (b) appointment of Presiding 
Officers and Polling Officers for polling stations.’ 


There must be a Presiding Officer for every polling station. 
In the polling station, the Presiding Officer is the administrative 
head. Itis his duty to keep order at the polling station and 
to see that the poll is fairly taken. 


At every polling station, there must be such number of 
Polling Officers as the Returning Officer thinks necessary. A 
Polling Officer is to assist the Presiding Officer. 


Procedure of Election to the House of the People and to State 
Assemblies: First of all, constituencies are delimited. Each 
State is divided into a number of Parliamentary Constituencies 
(for election to the House of the People) and also a number of 
Assembly Constituencies (for election to the State Assembly). 
To maintain uniformity in popular representation, it has been 
provided that “each State shall be divided into territorial cons- 
tituencies in such manner that the ratio between the population 
of each constituency and the number of seats allotted to it is, 
so far as practicable, the same throughout the State.”* Now, 
as populations of different areas may change from time to time 
rearrangement of the boundaries and names of constituencies 
must be made. For that reason it has been provided that 
“upon the completion of each census...the division of each 
State into territorial constituencies shall be readjusted by such 
authority and in such manner as Parliament may by law 
determine”. Parliament has determined by law that readjust- 
ment of constituencies shall be made by the Delimitation 
Commissions. These Commissions are likely to be free from 
Executive interference. There is little chance, therefore, of 
gerrymandering the constituencies in favour of the ruling 
party. 

The names and other necessary particulars of the voters 
of every constituency are duly specified. Every year an 


1. Sec, 25, 26, Representation of the People Act, 1951. 
2. Art. 81 (6); 1702). 3, Art. 82, 1706). 
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Electoral Roll for every constituency must be prepared by the 
Electoral Registration Officer concerned.t First, the preliminary 
rolls are published. Then, claims and objections may be put 
forward to the appropriate Revising Authority. The Revising 
Authority’s decision is final. After the decision of the Revising 
Authority, final Electoral Rolls are published.2 It is to be 
remembered that no person is entitled to be registered more 
than once in the electoral roll for any constituency of the same 
category. The Electoral Roll for a year takes effect from Ist 
October of a calendar year and is valid up to 30th September 
of the next calendar year.’ 


For the purposes of general elections notifications calling 
upon the constituencies to elect members to the House of the 
People and to the State Assemblies are issued respectively 
by the President and the Governors concerned’. For the 
purposes of by-elections, such notifications are issued by the 
Election Commission.» As soon as these notifications are 
issued, the Union Government and the State Governments, in 
the case of general elections to the House of the People and 
the State Assemblies respectively, and the Election Commission 
in the case of any by-election, would issue further notifications 
fixing dates for (a) nomination of candidates, (b) scrutiny of 
nomination, (c) withdrawal of candidature and (d) the date of 
dates of poll." Then, these different stages through which a 
candidate must pass, begin to operate. 


Any person may be nominated as a candidate for election 
to fill a seat in a constituency if he is qualified to be ea 
to fill that seat under the provisions of the Constitution and 
of the laws in force.? It is to be remembered that though 


RATS , People Act, 1950. 
sentation of the > 
z z F S Becastetalisn of the People (Preparation of Electoral 
z ules > x 


Rolls) Rules, 1950. R 
i f the Peop! 2 
ec. 24, Representation O! 
i ae 15, 17, Representation of the People Act, 1951. 


4. 
5. Sec. suey lbid . 7. Sec. 32, Ibid, 
6. Sec. 30, Ibid. 
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for a seat in the House of the People a candidate can stand 
from any Parliamentary Constituency if he isa voter for any 
Parliamentary Constituency in India, yet fora seat in a State 
Assembly, a candidate can stand only if he is an elector in any 
Assembly Constituency within the State.t The nomination paper 
must be completed in a prescribed form and it must be subscribed 
by two persons as proposer and seconder and by the candidate 
himself as assenting to the nomination. Itis to be delivered 
to the Returning Officer. Security deposits also have to be 
made at the time of delivery of nomination papers.” 

On the day of scrutiny the candidates can examine the 
nomination papers of one another and raise objections. Then 
the Returning Officer himself examines these papers and 
decides on objections, if any. He would endorse on each nomi- 
nation paper his decision accepting or rejecting the same.* 

Any candidate may withdraw his candidature by a notice 
in writing. He must do it on or before the last date fixed for 
withdrawal.’ 

If, after the last of date of withdrawal, it is found that a 
seat is contested, poll is duly taken. Votes are given by ballot 
in the prescribed manner." 

At every election where a poll is taken, votes are counted 
by, or under the supervision of, the Returning Officer of the 
constituency." When the counting of the votes has been 
completed, the Returning Officer forthwith declares the result 
of the election. He also reports the result to the Election 
Commission and to the Secretary of the House concerned’, 


Even the published result of an election can be called in 
question. But, at present, it cannot be called in question 
except by an election petition presented to the Election Com- 
mission. The Election Commission may dissmiss the election 
petition. If itdoes not do so, it would appoint an Election 


1. Sec. 4(d), 5(c), Ibid. 2. Sec. 33, 34, Ibid. 
3. Sec. 36, Ibid. F 4. Sec. 37, Ibid. 

5. Sec. 56-63, Ibid. 6. Sec. 64, Ibid, 

7, Sec, 66-67, Ibid, . 5.’ 
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Tribunal for the trial of the petition. Every order of an 
Election Tribunal is final and conclusive. Ordinary law-courts 
have no jurisdiction in this matter.’ Of course the Supreme 
Court can interfere by issuing writs. 


CHAPTER XVI 
OFFICIAL LANGUAGE 
OFFICIAL LANGUAGE OF THE UNION 


Up to 1965, English would be the official language of the 
Union. But the President may, even before 1965, authorise 
the use of Hindi, in addition to English, for any of the official 
purposes of the Union. From 1965, unless Parliament pro- 
vides otherwise by law, Hindi in Devanagri script would be the 
only official language of the Union. Parliament, however, 
may provide, by law, for the use, even after 1964, of the 
English language for such purposes as may be specified in the 
law.? 

Official language for inter-communication—The language that 
is for the time being the official language of the Union is the 
official language for communication between a State and the 
Union. But, if two or more States agree to use Hindi even 
when Hindi is not the official language of the Union for 
communication between themselves, they can do so.® 


OFFICIAL LANGUAGE OF A STATE 


i fa State it is provided 
ards the official language o j 
h i a as the Legislature of the State does not provide 
NR by law, English would be its official language. But 
o > 


P — 329(b) ; Sec. 81, 85, 86, 105, Representation of the People Act, 
1. Art. 3 ; Sec. 81, 85, 


1951. 
2. Art, 343. 


3. Art, 346, 
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the Legislature of a State can, at any time, adopt by law any 
one or more of the languages in use in the State or Hindi as 
the language or languages to be used for all or any of the 
Official purposes of that State.‘ The President can issue 
direction to a State that a particular language spoken by many 
people in the State should be officially recognised for such 
purposes as he may specify.* 


In spite of the above, there is a special provision with 
regard to the language to be used for (i) proceedings in the 
Supreme Court and the High Courts, (ii) authoritative texts of 
Bills and Acts, and (iii) all orders, rules, regulations and bye- 
laws. All these would be, until Parliament otherwise provides, 
always in the English language. Even ifa State Legislature 
prescribes any language other than English for use in Bills, Acts, 
ordinances, orders, rules, regulations or bye-laws, an English 
translation of the same under the authority of the Govern- 
ment shall be published in the Official Gazette of that State.? 
Moreover, with regard to Parliaments providing otherwise 
by law in this matter, the Constitution lays down that no Bill 
or amendment on this matter shall be introduced or moved in 
either House of Parliament without the previous sanction of 
the President.* 


The question of the official language of the Union isa 
delicate one. The desires and interests of both Hindi-speaking 
and non-Hindi speaking peoples of India have to be reconciled. 
For that purpose, the Constitution provides for mature deli- 
beration and consideration before any step is taken. The 
President is to constitute a Commission in 1955 and, again 
in 1960 to make recommendations to him with regard to—(a) 
the progressive use of Hindi for the official purposes of the 
Union; (b) restrictions on the use of English for all or 
any of the official purposes of the Union; (c) the 


“4, Art. 345. 


2. Art. 347. Thus, the President may issue a direction to U. P. t 
Urdu should be recognised officially for certain purposes specified by sae 


3, Art, 348, 4. Art, 349, 
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language to be used in the Supreme court and in the 
High Courts and for Bills, Acts etc. ; (d) any other matter 
referred to the Commission by the President as regards 
the official language of the Union or the language for inter- 
communication. The recommendations of the Commission 
would be examined by a joint committee of both Houses of 
Parliament. Then, this joint committee would report to the 
President their opinion thereon. The President may, after con- 
sideration of this report, issue directions in accordance with the 
whole or any part of this report. 


CHAPTER XVII 
EMERGENCY PROVISIONS 


Part XVIII of the Constitution containing the Emergency 
Provisions bears a close resemblance to Art. 48 of the Weimer 
Constitution of Germany and may thus be utilised to nullify 
a large number of vital provisions of the Constitution. 

Generally speaking, the Emergency Provisions are intended 
to deal with abnormal, extraordinary circumstances. Under 
these provisions the President can issue three kinds of Procla- 
mation : Proclamation of Emergency, Proclamation of finana- 
cial emergency and Proclamation of failure of constitutional 
machinery in a State. 


PROCLAMATION OF EMERGENCY 

“If the President is satisfied thatagrave GEES) exists where- 
by the security of India or of any part of the territory thereof 
is threatened, whether by war or external aggression or internal 
disturbance, he may, by Proclamation, make a declaration to 
that effect”.1 A Proclamation of Emergency may be made before 
the actual occurrence of war or of any gaiena aggression or 
of any internal disturbance if the President is satisfied that there 


I 


1. Art, 352 (1). 
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is imminent danger thereof A Proclamation of Emergency 
may be revoked by a subsequent Proclamation.* 


Evidently, in this matter, judicial probe is definitely barred. 
The Judiciary is precluded from inyalidating a Proclamation on 
any such ground as the absence of a “clear and manifest threat”. 
If a question arises as to whether the security of India (or any 
Part of it) is really threatened by the existence or even imminence 
of any of the dangers specified—war, external aggression, internal 
disturbance,—the Courts are not entitled to decide the issue. 
If the President is satisfied, there ends the matter. The 
words “if the President is satisfied” serve to oust the Court’s 
jurisdiction. The President’s decision here is beyond judicial- 
review. r 

OF course, the President’s ‘satisfaction’ is likely to be based 
On Ministerial advice. The significance of the words “if 
the President is satisfied” is not that he will personally study 
the situation and arrive at a conclusion by his personal 
judgment. These words are not to exclude Ministerial advice 
but to bar the jurisdiction of Courts. 

The words “external aggression” have been added to the 
word “war” in order that a Proclamation of Emergency may 
be issued even if there is no declared war but only aggression.* 

It is to be noted that the word “disturbance” is not 
qualified by any such word as “violent”. This may give a 
long rein to the President’s powers. Thus, even if there is a 
perfectly legitimate, non-violent agitation (like cultivators’ 
refusal to till the lands of landowners without a larger share of 
the crops), it can be brought within the scope of “disturbance” 
on account of which the President may be “satisfied” that 
an “emergency” exists whereby the security of a part of India 
is threatened. The point may be further stretched. Eyen if 
there is the talk ofa non-violent and legitimate movement, 
the President can issue a Proclamation of Emergency before 


sp Arts 352,(3), 2. Art. 352 (2)(a). 
3. For example, the so-called tribal raid, aided by Pakistan, on Jammu 
and Kashmir, in 1947, 


20 
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the actual occurrence of the movement by being “satisfied” 
that there is an imminent danger of the ‘disturbance’ which 
would threaten the Security of a part of India. And, in any 
case, the Courts cannot interfere. This, indeed, is a sweeping 
power given legally to the President but actually to the party 
in power at the Centre. No doubt, Parliament’s control over a 
Proclamation of Emergency is a safeguard for democracy, 
though not for State autonomy. But, so long as the Union 
Cabinet can manage a majority in the House of the People, 
it can advise the President, for party purposes, to issue a Pro- 
clamation of Emergency. 

The Houses of Parliament, of course, have a definite 
control over the operation and effectiveness of a Proclamation 
of Emergency. A Proclamation of Emergency must be laid 
before each House of Parliament ; and it would cease to 
Operate at the expiration of two months unless before that 
period it has been approved by resolutions of both Houses of 
Parliament.! 

Effects of a Proclamation of Emergency: A Proclamation of 
Emergency may temporarily turn India into a unitary State? 

A Proclamation of Emergency has also the effect of 
strengthening the ruling authorities at the cost of the Funda- 
mental Rights. 

The Constitution of India provides for absolutely with- 
holding, during the period of a Proclamation of Emergency, 
the most valuable rights to freedom which are guaranteed by 
Art. 19 of the Constitution. Art. 358 says: “While a 
Proclamation of Emergency is in operation, nothing in Art. 19 
shall restrict the power of the State? to make any law or to 
take any executive action which the sa ee but for the 
provisions relating to Fundamental ee ee competent to 
make or to take.” So, during the period of “emergency” the 


. 352 (2)(b), 352 (2)(c). ; 
3 ai ER Art. 353 and 354 may bring about such a result, 


3. The word “State” here means any Government, or Legislature or Joca] 


ọr other authority in India, 
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Government and Parliament of India and the Government and 
the Legislature of each of the States and even all local or 
other authorities within the territory of India or under the 
control of the Government of India shall be free to disregard 
the rights to freedom enumerated in Art. 19 of the Constitution. 
For things done in violation of these rights during the period of 
“emergency” there can be no remedy even after the Proclama- 
tion of Emergency ceases to operate. 


Not only this. While the rights guaranteed in Art, 19 shall 
be automatically suspended, the other Fundamental Rights 
also may be rendered infructuous by an appropriate order of 
the President suspending the Fundamental Right to constitu- 
tional remedies. Where a Proclamation of Emergency is in 
Operation the President may by order suspend the justiciability 
of such of the Fundamental Rights as may be specified in the 
order. Every such order, of course, must be laid before each 
House of Parliament.1 It is to be noted that the President 
may mention in his order any or all of the Fundamental 
Rights whose enforcement is to be suspended during the 
“emergency” period. There is, moreover, no indication that 
the President’s order has to secure the approval of Parliament. 


The Fundamental Rights become really significant because 
of their justiciability. But the Constitution provides that 
during an “emergency” the President may destroy the justiciabi- 
lity of as many Fundamental Rights as he likes, An order 
to the effect has, of course, to be laid before Parliament. But 
it is difficult to say that the Constitution does not contemplate 
the validity of such an order without Parliamentary approval. 
In any case, the party in power may exercise an absolutely 
autocratic power without let or hindrance. When the Judiciary 
can be excluded from interfering with the legislative and exe- 
cutive tyranny in complete disregard of the people’s Fundamen- 
tal Rights (which the Judiciary alone can effectively guard 
and protect), there is unalloyed despotism in the political 
system. Such a despotism may be indispensable in times of 


1. Art, 359, 
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grave emergencies like war ; but, as has been explained 
earlier, there is no bar to the President’s issuing a Proclamation 
of Emergency in times of minor “disturbance” like a constitu- 
tional agitation that may not be liked by the party in power. 
PROCLAMATION OF FINANCIAL EMERGENCY 


In addition to what we may call general emergency—the 
kind of emergency described above—another kind of emergency, 
Financial Emergency, is envisaged in the Constitution. 

Ifthe President is “satisfied” that a critical situation with 
regard to financial stability has arisen, he may, by a Pro- 
clamation, declare that the financial stability or credit of 
India or any part thereof has been threatened. Such a Pro- 
clamation may be revoked by the President. It must be laid 
before the Houses of Parliament and, unless the Houses approve 
it by resolutions, it would cease to operate at the expiration of 
two months. During the operation of such a Proclamation, 
the Government of India may issue directions to any State 
to observe such canons of financial propriety as may be 
Specified in the directions, and it may also issue such other 
directions as the President may deem necessary and adequate 
for the purpose. Any such direction may include (i) a pro- 
vision requiring the reduction of salaries and allowances of 
the employees of the State Government, Gi) a provision 
requiring Money Bills or other Financial Bills of the State to 
be reserved by the Governor for the consideration of 
the President. Moreover, during the period of Opera- 
tion of a Proclamation of Financial Emergency, the President 
can issue orders for the reduction of salaries and allowances 
of any class of persons serving jn connection with the 
affairs of the Union including the Judges of the Supreme 
Court and the High Courts." 

PROCLAMATION OF BREAKDOWN OF CONSTITUTIONAL 


MACHINERY IN A STATE b 
Then, we may refer to the duty ofthe Union to protect 
> 


the States against external aggression and interna] disturbance 


1, Art. 360, 
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and to ensure the proper working of the Constitution in the 
States.! Art 355 provides as follows :—“It shall be the duty 
of the Union to protect every State against external aggression 
and internal disturbance and to ensure that the government 
of every State is carried on in accordanee with the provisions of 
the Constitution.” 

So far as protection of the States against external aggression 
and internal disturbance is concerned, the Union is to perform 
its duty by virtue of a Proclamation of Emergency issued by 
the President. So far as the proper working of the Constitu- 
tion in the States is concerned, the Union is to perform its duty 
by virtue of a Proclamation of the failure of constitutional 
machinery in a State issued by the President. ‘ 

If the President, on receipt of a report “from the Governor 
of a State or otherwise, is “satisfied? that a situation has 
arisen in which the government of the State cannot be carried 
on in accordance with the provisions of the Constitution, 
the President may issue a Proclamation to that effect. By 
such a Proclamation he can transfer all or any of the exe- 
cutive, legislative and financial powers and functions of the 
State to the Union machinery. So far as the executive powers 
and functions are concerned, the President can assume 
these to himself. So far as the legislative powers and functions 
are concerned, the President can declare that the powers of 
the Legislature of the State shall be~ exercisable by 
Parliament or by somebody authorised by Parliament to 
do so.? And, when the President makes such a declaration in 
respect of the powers of the State Legislature, Parliament can 
authorise the President to exercise all the law-making powers 
of that State and even to delegate such powers to any other 
authority to be specified by him. These law-making powers may 
also be utilised for conferring powers on Union officials to admi- 
nister the laws.? So far as the financial powers and functions of 
the State Legislature are concerned, these are, of course, 


1. What precisely constitutes proper working is to be judged by the 
President. The Judiciary cannot have any say in the matter. 


2. Art. 356 (1)(a), 356 (1)(b). 3. Art. 357 (1)(a), 357 (1)(6). 
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to be exercised by Parliament. But, even in this matter, 
when the House of the People is not in session, the President 
can authorise expenditure from the Consolidated Fund of the 
State pending the sanction of such expenditure by Parliament.2 


By a Proclamation of the sort described above, the 
President can also “make such incidental and consequential 
Provisions as appear to him to be necessary or desirable for 
giving effect to the objects of the Proclamation, including 
provisions for suspending in whole or in part the operation of 
any provisions of the Constitution relating to any body or 
authority in the State.”3 But the President cannot “assume 
to himself any of the powers” of the High Court, nor can 
he “suspend in whole or in part the operation of any 
Provision of the Constitution relating to High Courts.’ 


“Any such Proclamation may be revoked or varied by a 
subsequent Proclamation,” 


Every Proclamation declaring the breakdown of the 
constitutional machinery in the State must be laid before 
each House of Parliament and, unless it is approved by reso- 
lutions of both the Houses, it would cease to Operate at 
the expiration of two months. If it is so approved, it 
would continue for six months after the passing of the 
second of the resolutions of approval. Its life can be further 
extended, by six months at a time, if the Houses of Parliament 
pass further resolutions of approval. In any case, however, 
such a Proclamation cannot remain in force for more than 


three years.® 
The question whether the constitutional machinery of a 
State has really broken down or not cannot be raised in a Court 


1 When the ‘powers of the State Legislature are transferred to 

actarient Parliament can confer on the President only the law-making 
> . 

owers of the State Legislature, but not its powers to grant money, 


E ee axo. 3. Art. 356 (XƏ. 
4, Art. 356 (1X9, Proviso, 5. Art. 356 (2), 


6. Art. 356 (3), 356 (4). 
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of law. The President’s ‘satisfaction’ is the only decisive 
factor. 

The President may be satisfied in either of two ways: (a) 
on the receipt of a report to the effect from the Governor 
of the State concerned, or (b) “otherwise”. So, for arriving at 
the conclusion that the constitutional machinery of a State 
has failed, the President need not wait for or depend on a 
report from the Governor of the State. He can be “otherwise” 
“satisfied” ; that is, he can issue a Proclamation on the 
initiative of the Government of India. 

The steps that the President may take in connection with 


a Proclamation of the failure of constitutional machinery in 


a State may lead to an effective centralisation so far as the 


particular State is concerned. 

It is clear that by issuing Proclamations, the President 
can assume unusual powers. For two months the Govern- 
ment of India can, without any Parliamentary control, exercise 
through the President a large number of powers and functions. 
In all the three cases of Proclamations, State rights would 
be jeopardised, and, in one case—Proclamation of Emergency— 
Fundamental Rights of the people of India may be in 
jeopardy. The only protection against (Union) Executive 
tyranny lies in the fact that, if any Proclamation has to 
be extended beyond a period of two months, Parliamentary 
approval has to be secured. This, of course, may be 
some consolation to the people, but not to the States. 
Parliament mainly looks after the rights and interests of the 
people of India as a whole. It cannot possibly be expected 
to be very keen on State rights. The necessity of Parliamentary 
therefore, is a safeguard more of the rights of the 
people than of the rights of States. Even with regard to the 
people, it must be remembered that though any order of 
the President suspending the right to constitutional remedies 
must be laid before the Houses of Parliament, there is no 
definite bar to any such order having effect in spite of 
Parliament’s disapproval. Moreover, the Courts have no 


approval, 
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Jurisdiction in any question as to the situations in which 
the Proclamations may be issued. The President’s ‘satisfaction’ 
Is the final determinant: So the People’s protection against 
tyranny through the agency of Parliament would not mean 
much, In any case, there js no protection against the combined 
tyranny of the Executive and the Legislature of the Union. 


CHAPTER XVIII 
THE JUDICIARY 


Unlike the American federation, the Indian federation 
has one integrated judicial Organisation. In India, generally 
Speaking, two Separate categories of Courts—one to interpret 
the Central laws and the other to interpret State laws—are 
not likely to grow. Of Course, according to a provision of 
ls Constitution, Parliament may by law provide for the 
establishment ofany additional Court for the better admini- 
stration of laws made by Parliament or of any existing law 
va respect toa matter enumerated in the Union List, But 
if such Courts are at all established, those will be only addi- 
tional Courts, and, moreover, such Courts are likely to be 
established only under exceptional circumstances. So, in 
general, it is not incorrect to say that India has a single Judi- 
ciary. The constitution and organisation of the Supreme 
Court and, generally speaking, of the High Courts shall be, 
so far as these are not fully provided by the Constitution, 
determined by the Union, and those of the other Courts shall 
be determined by the States. But all Courts are to interpret 
all laws, Central and local. 

THE SUPREME COURT 

At the head of the Indian Judiciary stands the Supreme 
Court of India. f 

Constitution: The Supreme Court of India is to consist 
of the Chief Justice of India and, until Parliament by law 
prescribes a larger number, not more than seven other Judges, 


1. Art, 247 
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Parliament can pass alaw providing for more, but not less, 
than seven Judges in addition to the Chief Justice of India. 
Until Parliament prescribes any such higher number, the 
maximum number of Judges, other than the Chief Justice of 
India, shall be seven. At present the Supreme Court consists 
of the Chief Justice of Iùdia and seven other Judges. 


Every Judge of the Supreme Court shall be appointed by 
the President after consultation with such of the Judges of 
the Supreme Court and of the High Courts in the States as, 
the President may deem necessary for the purpose. But in 
the case of the appointment of any Judge other than the 
Chief Justice of India, the Chief Justice of India must always 
be consulted, The recommendation of any Judge who is, or 
must be, consulted is really not binding on the President, 
for ‘recommendation’ has not the constitutional force of ‘advice’. 
In practice, Judges of the Supreme Court are appointed by 
the President on Ministerial advice after consultation with 


Judges as prescribed in the Constitution.” 


A person shall not be qualified for appointment as a Judge 
of the Supreme Court unless he is a citizen of India and— 


(a) has been for at least five years a Judge of a High 
Court or of two or more such Courts in succession ; or 

(b) has been for at least ten years an advocate of a High 
Court or of two more such Courts in succession” ; or 

(c) is, in the opinion of the President, a “distinguished 
jurist”. 

When the office of the Chief Justice of India is vacant or 


when the Chief Justice is, by reason of absence or otherwise, 
unable to perform the duties of his office, the duties of the, 


1. Art. 124. 

2. In computing for the present purpose the period during whicha 
person has been an advocate, any period during whicha person has held 
judicial office not inferior to that of a District Judge after he became an 
advocate shall be included. 

3. Such opinion is apparently to be formed on Ministerial advice. 
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office shall be performed by such one of the other Judges 
of the Court as the President may appoint for the purpose. 

Ifat any time there should not be a quorum of the Judges 
of the Supreme Court available to hold or continue any 
Session of the Court, the Chief Justice of India may, with the 
Previous consent of the President and *after consultation with 
the Chief Justice of the High Court concerned, request in 
writing the attendance at the Sittings of the Supreme Court, as 
an ad hoc Judge, for such period as may be necessary, of a Judge 
of a High Court duly qualified for appointment as a Judge of 
the Supreme Court to be designated by the Chief Justice of 
India.? 

Moreover, the Chief Justice of India may at any time, with 
the previous consent of the President, request any person who 
had held the office of a Judge of the Supreme Court or of 
the Federal Court to sit and act asa Judge of the Supreme 
Court, and every such person so requested shall, while so 
sitting and acting, be entitled to such allowances as the 
President may by order determine and have all the jurisdiction, 
powers and privileges of, but shall not otherwise be deemed to 
be, a Judge of the Supreme Court. But this provision of the 
Constitution must not be deemed to require any such person 
as aforesaid to sit and act asa Judge of the Supreme Court 
unless he consents so to do.? 

Every person appointed to be a Judge of the Supreme Court 
must, before he enters upon his office, make and subscribe 
before the President, or some person appointed in that behalf 
by him, an oath or affirmation according toa form prescribed 
in the Constitution.’ 

Removal of Judges : Arrangement has been made for as much 


independence and impartiality of the Judiciary as human 
ingenuity can provide for. For the sake of the independence 
of the Judiciary, security of service in matters of tenure, 
salaries etc. has been adequately provided for. For the sake 


= = 2. Art. 127 (1). 
L a es 4. Art. 124 (6) ; 3rd Schedule, 
3, Art. 128. 
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of the impartiality of the Judiciary a bar on practice has been 
imposed on the ex-Judges of the Supreme Court.! 


Though the Judges of the Supreme Court are appointed by 
the President, it is very difficult to remove them. Normally a 
Judge is to hold office not during the pleasure of the President 
but until he attains the age of 65 years. A Judge may, of 
course, resign his office at any time he likes ; but he cannot be 
removed from office before he is 65 years old unless a 
complicated procedure is adopted. A Judge of the Supreme 
Court shall not be removed from his office except by an order 
of the President. But the President can pass such an order 
only after an address by each House of Parliament, supported 
by a majority of the total membership of that House and by a 
majority of not less than two-thirds of the members present and 
voting, has been presented to him in the same session for such 
removal on the ground of proved misbehaviour or incapacity.* 
No unsubstantiated charge of misbehaviour or incapacity would 
serve the purpose. The alleged misbehaviour or incapacity 
must be proved through a detailed procedure to be prescribed 
by Parliament by law.® 

Salaries etc: There shall be paid to the Judges of the 
Supreme Court, in respect of time spent on actual service, 
salary at the following rates per mensem : The Chief Justice, 
Rs 5,000 ; any other Judge, Rs 4,000. 

But if a Judge of the Supreme Court at the time of his 
appointment is in receipt of a pension (other than a disability 
or wound pension) in respect of any previous service under 
the Government of India or any of its predecessor Governments 
or under the Government of a State or any of its predecessor 
Governments, his salary in respect of service in the Supreme 
Court shall be reduced by the amount of that pension. 

So far as the privileges, allowances and rights in respect of 
leave of absence and pension are concerned, these may be 


1. Similar is the arrangement in the case of Judges of High Courts. 


2. Art. 124 (4). 
3. Art, 124 (5). 
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determined by Parliament by law; but, until Parliament 
determines these by law, the Judges of the Supreme Court will be 
entitled to the following privileges, allowances and rights. Every 
Judge is entitled without Payment of rent to the use of an official 
residence. Every Judge shall receive such reasonable allowances 
to reimburse him for expenses incutred in travelling on duty 
within the territory of India and shall be afforded such 
reasonable facilities in connection with travelling as the 
President may from time to time prescribe, The rights in 
respect of leave of absence (including leave allowance) and 
pension of the Judges shall be governed by the provisions which, 
immediately before the commencement of the Constitution, 
were applicable to the Judges of the Federal Court. Neither 
the privileges nor the allowances of a Judge nor his rights in 
respect of leave of absence or pension shall be varied by 
Parliament to his disadvantage after his appointment. 


The salaries, allowances and pensions payable to, or in 
respect of, the Judges of the Supreme Court are charged on the 
Consolidated Fund of India.? 

No person who has held office as a Judge of the Supreme 
Court shall plead or act in any Court or before any authority 
within the territory of India.” No Judge can, therefore, have 
any hope of practice after retirement. It follows that no 
Judge would show partiality towards any party in the hope 
of securing clients for the future. 

The Supreme Court is to sit at Delhi or in such other 
place or places as the Chief Justice of India may, with the 
approval of the President, from time to time appoint.4 

The Constitution has made suitable provisions with respect 
to the officers and servants and the expenses of the Supreme 
Court.® 

Matters of Procedure: Most of the matters of procedure 
are to be prescribed by rules framed, subject to Parliamentary 


hy Ab 125. 2. Art. 112 (3)(d). 
3. Art. 124(7). 4. Art, 130, 


5. See Art. 146, 


— 
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statutes, if any, by the Supreme Court itself with the approval 
of the President. Some matters of procedure, however, are 
prescribed by the Constitution itself. The Constitution lays 
down the following : 

The minimum number of Judges who are to sit for 
the purpose of deciding any case involving a substantial 
question of law as to the interpretation of the Constitution 
or for the purpose of hearing any reference on a question 
of law or fact made by the President must always be five. 
Now, before an appeal is heard in details it may not be 
specifically considered to involve any question of law as to 
the interpretation of the Constitution, and there is no bar 
to such an appeal being heard by less than five Judges of 
the Supreme Court. But where, in the court of hearing 
such an appeal, a Division of the Supreme Court consisting 
of less than five Judges is satisfied that the appeal involves 
a substantial question of law as to the interpretation of 
the Constitution, the said Division of the Supreme Court 
must refer the question for opinion to the Division consti- 
tuted for the purpose of deciding any case involving such 
a question (and, therefore, consisting of not less than five 
Judges),! and, it shall on receipt of the said opinion dispose 
of the appeal in conformity with such opinion. Subject to 
these provisions of the Constitution, the Supreme Court is 
to make rules fixing the minimum number of Judges who 
are to sit for any purpose and providing for the powers of 
single Judges and Division Courts. 

No judgment shall be delivered by the Supreme Court 
save in open Court and no report on a question of law or 
fact referred to it by the President shall be made to the 
President save in accordance with an opinion delivered in 
open Court.? Moreover, no judgment and no such opinion 


shall be delivered by the Supreme Court save with the 


1. This Division of the Supreme Court is known as the Constitution 
Bench. 
2. Art. 145(3). 3, Art. 145(4). 
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concurrence of the majority of the Judges present at the 
hearing of the case, but a Judge who does not concur may 
deliver a dissenting judgment or opinion.? 


Parliament cannot, except by amending the Constitution, 
change any of the above-mentioned ‘provisions of the Cons- 
titution regarding matters of procedure of the Supreme 
Court. But there is a vast field left untouched by the 
Constitution. In respect of the matters of procedure of the 
Supreme Court not provided for by the Constitution, Parlia- 
ment is empowered to make laws. Subject to the provisions 
of any such law made by Parliament, the Supreme Court 
may, from time to time, with the approval of the President 
make rules for regulating generally the procedure of the 
Supreme Court including (a) rulesas to the procedure for 
hearing appeals and other matters pertaining to appeals 
including the time within which appeals to the Court are 
to be entered ; (b) rules as to the proceedings in the Court 
for the enforcement of any of the Fundamental Rights ; 
(c) rules as to the entertainment of any such case of appeal 
from any High Court in criminal matters as is certified by 
the High Court to bea fit one for appeal to the Supreme 
Court ; (d) rules as to the conditions subject to which any 
judgment pronounced or order made by the Court may be 
reviewed and the procedure for such review including the 
time within which applications to the Court for such review 
are to be entered ; (e) rules as to the costs of, and incidental 
to, any proceedings in the Court and as to the fees to be 
charged in respect of proceedings therein; (f) rules as to 
the granting of bail; (g) rules as to stay of proceedings ; 
(h) rules providing for the summary determination of any 
appeal which appears to the Court to be frivolous or vexatious 
or brought for the purpose of delay ; (i) rules as to the 
procedure for inquiries in connection with the removal of 
any member ofa Public Service Commission from his office.2 
Again, rules made in the above-mentioned manner by the 


1. Art, 145(5). 2. Art, 145(1). 


THE SUPREME COURT 319 


Supreme Court may also fix, subject to the provisions of the 
Constitution in this behalf, the minimum number of Judges 
who are to sit for any purpose and may provide for the powers 
of single Judges and Division Courts. 

THE SUPREME COURT POWER AND FUNCTIONS 

Regulation of Procedure: The Supreme Court has power, 
subject to the provisions of any law made by Parliament, to 
make rules, with the approval of the President, as to the persons 
practising before the Court, and, as explained above, as to the 
procedure of the Court in certain specified matters. 

Protection of Fundamental Rights: The Supreme Court has 
power to issue directions or orders or writs, including writs 
in the nature of habeas corpus, mandamus, prohibition, quo 
warranto and certiorari, whichever may be appropriate, for 
the enforcement of any of the Fundamental Rights, if and 
when the Court is moved for this purpose through appropriate 
proceedings.!. Except when a Proclamation of Emergency is 
in operation, the right to constitutional remedies cannot be 
suspended. So the power of the Supreme Court to issue 
directions, orders or writs can remain in abeyance only when a 


Proclamation of Emergency is in operation." 
Even for purposes other than the enforcement of the 


Fundamental Rights, the Supreme Court may be empowered by 
Parliament by law to issue directions, orders or writs, inclu- 
ding writs in the nature of habeas corpus, mandamaus, prohibi- 
tion, quo warranto and certiorari, or any of themë. 

Original Jurisdiction: Subject to the provisions of the Cons- 
titution, the Supreme Court has, to the exclusion of any other 
Court, original jurisdiction in any dispute— 

(a) between the Government of India and one or more 
States ; or 


1. Art. 145(1). 2, Art. 145(2). 

3. For the significance of these writs, see p. 58. 

4. Art.32. The procedure in this regard is prescribed by rules framed, 
subject to any law made by Parliament, by the Supreme Court with the 
approval of the President. Art. 145(1)(c). 

5. Art. 32(4), 359(1). 6. Art. 139, 
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(b) between the Goverment of India and any State or 
States on one side and one or more other States on the other ; or 


(c) between two or more States, if and in so far-as the 
dispute involves any question (whether of law or fact) on 
which the existence or extent of a legal fight depends. 


In certain circumstances, specified by the provisions of the 
Constitution, the Supreme Court’s jurisdiction is ousted. As 
the Supreme Court’s original jurisdiction js subject to such 
provisions of the Constitution, these circumstances require 
some clarification. The position may be stated in the following 
manner :— 


(a) The Supreme Court’s original jurisdiction shall not 
extend to a dispute to which any State isa party if the dispute 
arises out of any provision of a treaty, agreement, covenant, 
engagement, sanad or other similar instrument which provides 
that the said jurisdiction shall not extend to such a dispute.” 


(b) The Supreme Court’s original jurisdiction shall not 
extend to a dispute to which a former Part B State is a party 
if the dispute arises out of any provision of a treaty, agreement, 
covenant, engagement, sanad or other similar instrument 
which was entered into or executed before the commencement 
of the Constitution and has, or has been, continued in opera- 
tion after such commencement. 


(c) Parliament may by law provide that the Supreme 
Court shall have no jurisdiction in respect of any dispute as to 
the use, distribution or control of the waters of, or in, any 
inter-State river or river-valley.4 


Appellate Jurisdiction: The Supreme Court has appellate 
jurisdiction in appeals from lower courts in various cases. 


(i) First of all may be mentioned the Supreme Court’s 
sweeping power to grant special leave to appeal. The 
Supreme Court may, in its discretion, grant special leave to 
appeal from judgment, decree, determination, sentence or order 


1. Art. 131. 2. Art. 131, proviso (i). 
3. Art. 131, proviso (i). 4. Art. 262(2). 
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in any cause or matter passed or made by any Court or tribu- 
nal in the territory of India. In this matter there is only one 
restriction on the power of the Supreme Court: The Supreme 
Court’s power to grant special leave to appeal cannot be 
applied to judgment ec. passed or made by any Court or 
tribunal constituted by’ or under any law relating to the Armed 
Forces. So the Supreme Court can grant special leave to 
appeal to it from the decision of any Court (including the High 
Courts) or tribunal? except only military tribunals. 


(ii) Then may be mentioned the Supreme Court’s appe- 
late jurisdiction in cases of appeals from the High Courts. 
Except when the Supreme Court grants special leave, it can 
hear appeals only from the High Courts or Courts deemed to 
be High Courts* and not from any other Court or tribunal, 
and, moreover, the cases of appeal must be of some speci- 
fied nature, 


The Supreme Court has appellate jurisdiction in respect of 
appeals from High Courts in three kinds of cases: (a) any 
case involving a substantial question of law as to the interpre- 
tation of the Constitution, (b) any civil case ofa particular 
character, (c) any criminal case of a particular character, 


(a) An appeal shall lie to the Supreme Court from any 
judgment, decree or final order of a High Court, whether in 
a civil, criminal or other proceeding, if the High Court 
certifies that the case involves a substantial question of 
law as to the interpretation of the Constitution. When the 
High Court has refused to give such a certificate, the Supreme 
Court, if it is satisfied that the case involves a substantial 
question of law as to the interpretation of the Constitution, 
may grant special leave to appeal from such judgment, decree 


j 1, For example, Labour Appellate Tribunal or Income Tax Appellate 


Tribunal, etc, 


2. Art. 136. 
3. For example, certain Judicial Commissioners’ Courts. 


4. Andalso from certain Judicial Commissioners’ Courts, 
5. Art, 132 (1) 
21 
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or final order.1 When such a certificate is given, or such 
leave is granted, any party in the case may appeal to the 
Supreme Court on the ground that any such question as 
aforesaid has been wrongly decided and, with the leave of 
the Supreme Court, on any other ground. 


(b) Incivil matters, an appeal from the judgment etc. of 
a High Court shall lie to the Supreme Court if the High 
Court certifies either (i) that the case is a fit one for 
appeal, or (il) that the case involves a sum of, or 
property worth, not less than Rs. 20,000 or such other amount 
as may be specified in an Act of Parliament. If, however, the 
judgment etc. appealed from affirms the decision of the 
Court immediately below the High Court, then, unless the 
case is certified by the High Court to be a fit one for appeal 
to the Supreme Court, the appeal to the Supreme Court may 
be made only when the High Court issues an additional certifi- 
cate to the effect that the appeal involves some substantial 
question of law.’ 


Even in appeal cases of this category, any party appealing 
to the Supreme Court may urge as one of the grounds for 
appeal that a substantial question of law as to the interpreta- 
tion of the Constitution has been wrongly decided.* 


It is to be pointed out that, unless Parliament by law other- 
wise provides, no appeal in civil matters shall lie to the Supreme 
Court, unless questions as to the interpretation of the 


1, Art. 132 (2). The Supreme Court’s power to grant special leave 
to appeal ismuch wider under Art. 136 (1) than under Art. 132 (2). 
While under Art. 132 (2) the Supreme Court can grant special leave to 
appeal on condition that it is satisfied that the case involves a substantial 
question of law as to the interpretation of the Constitution, no condition at 
all is attached tothe Supreme Court’s power under Art. 136 to grant 
special leave to appeal from any Court or tribunal, other than a military 
tribunal. 

2. Art, 132 (3). For the purposes of this Article, certain Judicial 
Commissioners’ Courts are deemed to be High Courts, 

3. Art. 133(1). 

4. Art. 133 (2), 
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Constitution are involved, from the judgment, decree or final 
order of one Judge of a High Court.* 

(c) In criminal matters, an appeal from the judgment, 
final order or sentence of a High Court shall lie to the Supreme 
Court if the High Courg (i) has on appeal reversed an order 
of acquittal of an accuséd person and sentenced him to death ; 
or (ii) has withdrawn for trial before itself any case from any 
court subordinate to its authority and has in such trial con- 
victed the accused person and sentenced him to death; or 
(iii) certifies that the case is a fit one for appeal to the 
Supreme Court. Butin criminal matters not involving any 
interpretation of the Constitution, any appeal to the Supreme 
Court with a certificate of the High Court to the effect that 
the case is a fit one for appeal to the Supreme Court shall lie 
to the Supreme Court subject to such provisions as may be 
made in that behalf by the Supreme Court under Art. 145(1) 
and also subject to such conditions as the High Court may 
establish or require.2 Generally speaking, therefore, it is very 
difficult, in respect of criminal matters not involving any 
interpretation of the Constitution, to get an appeal admitted 
in the Supreme Court. Parliament, however, can enlarge the 
power of the Supreme Court in this respect. Parliament may by 
law confer on the Supreme Court any further powers to 
entertain and hear appeals from any judgment, final order or 
sentence in a criminal proceeding of a High Court subject to 
such conditions and limitations as may be specified in such 
law.? 


Advisory Function : A particular function (not power) of the 
Supreme Court deserves special mention. Ifat any time it 
appears to the President that a question of law or fact has 


1. Art. 133(3). For the purposes of Art. 133, certain Judicial Commi- 
ssioners’ Courts are deemed to be High Courts. In the case of a Judicial 
Commissioner’s Court, the prohibition against appeal from the judgment 
etc. of one judge does not apply. 

2. Art. 134(1). 

3. Art. 134(2). For the purposes of Art. 134 also, certain Judicial 
Commissioners’ Courts are deemed to be High Courts, 
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arisen, or is likely to arise, which is of sucha nature and of 
such public importance that it is expedient to obtain the 
opinion of the Supreme Court upon it, he may refer the 
question to that Court for consideration and the Court may,* 
after such hearing as it thinks fit, repqrt to the President its 
opinion thereon.2 The steps outlined "above may be taken 
by the President in even those cases of dispute between the 
Government of India and any former Part B State from which 
the Supreme Court’s original jurisdiction has been ousted. In 
such a case, the Supreme Court is bound to report to the 
President. As we have already said, the report of the Supreme 
Court referred to above must be made in accordance with its 
opinion delivered in open Court. The President is not bound 
to actin accordance with the opinion of the Supreme Court 
on any question of law or fact referred to it by him. 


` Court of Record: The Supreme Court isa Court of Record. 
Its records have a permanent value and must be consi- 
dered to be authentic by every other Court in India. Moreover, 
as a Court of Record, it has the power to prosecute, try and 
punish any person for contempt of itself. 

THE SUPREME COURT : MISCELLANEOUS PROVISIONS 

` The law declared by the Supreme Court is binding on all 
Courts within the territory of India.® 


The Supreme Court in the exercise of its jurisdiction 
may pass such decree or make such order as is necessary for 
doing complete justice in any cause or matter pending before it, 
and any decree so passed or order so made shall be enforceable 
throughout the territory of India in such manner as may 
be prescribed by or under any law made by Parliament, and, 


1. The word ‘may’ seems to indicate that it is not obligatory on the 
part of the Supreme Court to report to the President. 

2. Art.143(1). 

3. Art. 143(2). As to the cases in connection with former Part B 
States to which the Supreme Court’s original jurisdiction does not extend 
see Art. 131, proviso (i). 

4, Art, 129. fae 5, Art, 141, 
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until provision in that behalf isso made, in such manner as 
the President may by order prescribe. 


All authorities, civil and judicial, in the territory of India 
must always act in aid of the Supreme Court.” 

Subject to the provisions of any law made in this behalf by 
Parliament, the Supreme Court shall, as respects the whole 
of the territory of India, have all and every power to make 
any order for the purpose of securing the attendance of any 
person, the discovery or production of any documents, or 
the investigation or punishment of any contempt of itself.” 


Subject to the provisions of any law made by Parliament 
or any rules made by the Supreme Court with the approval 
of the President, the Supreme Court shall have power to 
review any judgment pronounced or order made by it.’ 

Except under some circumstances specified in the Constitu- 
tion, no member (including the Chairman) of any Public 
Service Commission can be removed from his office unless 
the Supreme Court, on a reference being made to it by the 
President, makes an enquiry and then reports that the member 
concerned ought to be removed on the ground of misbeha- 
viour.® 

The Supreme Court shall have such further jurisdiction . 
and powers with respect to any of the matters in the Union 
List as Parliament may by law confer.’ 


Parliament may by law make provision for conferring 
upon the Supreme Court such supplemental powers not 
inconsistent with any of the provisions of the Constitution as 
may appear to be necessary or desirable for the purpose of 
enabling the Court more effectively to exercise the jurisdiction 
conferred upon it by or under the Constitution.® 


1. . Art. 142 (1). At present these matters are determined by the 
“Supreme Court (Decrees and Orders) Enforcement Order, 1950”. 

2. Art. 144. 3. Art. 142 (2) 4. Under Art. 145. 

5. Art. 137. 6. Art. 317. 

7, Art. 138. 8, Art. 140. 
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CHIEF JUSTICE OF INDIA 


P The Chief Justice of India has certain powers and func- 
tions in addition to the powers and functions he exercises as 
one of the Judges of the Supreme Court. Some of these 
additional powers and functions ofj the Chief Justice of 
India may be mentioned. First of all, ‘reference may be made 
to the powers and functions of the Chief Justice of India in 
connection with the appointment of officers and servants of 
the Supreme Court and the determination of the conditions of 
their service.1 Then, it is to be remembered that in the case of 
the appointment of any Judge of the Supreme Court, other than 
the Chief Justice of India, and also in the case of the appoint- 
ment of any Judge of a High Court, the Chief Justice of 
India must always be consulted by the President.’ Lastly, e 
may referto his power and duty to appoint arbitrators 1n 
certain cases specified in the Constitution. Itis an arbitrator 
appointed by the Chief Justice of India who will, in case of 
disagreement in this respect between the Union and any State, 
determine the sum of money that should be paid by the Union 
to the said State for performing some functions in the nature 


of agency functions.? 
HIGH COURT 
Definition : Just below the Supreme Court we have High Courts. 


What is deemed to be a High Court for the purposes of 
our Constitution does not in all cases bear the name of High 
Court. According to Art. 366 (14), “High Court? means 
any Court which is deemed for the purposes of the Constitu- 
tion to be a High Court for any State and includes (a) any 
Court in the territory of India constituted or reconstituted 
under the Constitution as a High Court, and (b) any other 
Court in the territory of India which may be declared by 
Parliament by law to be a High Court for allor any of the 
purposes of the Constitution.* 


I. Art. 146. 2. Art. 124 (2) (proviso), 217 (1). 

3. Art. 257 (4), 258 (3). 

4. Certain Judicial Commissioners’ Courts have been declared by 
Parliament to be High Courts for some specified purposes. See Judicial 
Commissioners’ Courts (Declaration as High Courts) Act, 1950, read with 
Art, 241 (1) and 366 (14). 
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There is a High Court for each State ; but Parliament may, 
by law, establish a High Court for more than one State.1 The 
High Court exercising jurisdiction in relation to any Province 
or Indian State, as the case may be, immediately before the 
commencement of thy Constitution is deemed to be the High 
Court for the correspouding State. 


Parliament may.by law extend the jurisdiction of a High 
Court to, or exclude the jurisdiction of a High Court from 


any Union Territory.® 


In the following discussion, except when specifically 
mentioned, the expression “High Court” will not include the 
Judicial Commissioners’ Courts which have been declared to 
be High Courts. 

Constitution : Every High Court consists of a Chief Justice and 
such other Judges as the President may from time to time deem 
it necessary to appoint. But the Judges so appointed must at 
no time exceed in number such maximum number as the 
President may, from time to time, by order fix in relation to 
that Court. 

A person shall not be qualified for appointment as a Judge 
of a High Court unless he isa citizen of India and (a) has 
for at least ten years held a judicial office in the territory of 
India ; or (b) has for at least ten years been an advocate 
of a High Court or of two or more such Courts in succession. 


Every Judge of a High Court is appointed by the President 
after consultation with the Chief Justice of India, the Governor 
of the State, and, in the case of appointment of a Judge 
other than the Chief Justice, the Chief Justice of the High 
Court concerned. The office of a Judge shall be vacated by his 
being appointed by the President as a Judge of the Supreme 
Court or by his being transferred by the President to any 


bs ee ee 

1. Art. 231 (1). The case of Jammu and Kashmir does not arise, for no 
provision of the Constitution other than the provision that it is a State 
within India applies automatically to Jammu and Kashmir. 

2, Art. 214 (1), 214 (2). 3. Art. 230 (1). 
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other High Court. When the office of the Chief Justice of a 
High Court is in this way or othérwise vacant, or when any 
Chief Justice is, by reason of absence or otherwise, unable to 
perform the duties of his Office, the duties of the office shall be 
performed by such one of the other Jpdges of the Court as 
the President tay appoint for the purpos?. 

The President may, after consultation with the Chief Justice 
of India, transfer a Judge from one High Court to any other 
High Court within the territory of India. When a Judge is so 
transferred, he shall, during the period he serves as a Judge of 
the other Court, be entitled to receive, in addition to his 
salary, some compensatory allowance. 

As in the case of the Supreme Court, there is provision in 
the case of every High Court for the attendance of its retired 
Judges at the sittings of the Court. 

Every person appointed to be a Judge of a High Court 
(or of a Court declared to bea High Court) must, before he 
enters upon his office, make and subscribe before the Governor 
or Chief Commissioner, as the case may be, or some person 
appointed in this behalf by him, an oath or affirmation in a 
form prescribed in the Constitution. 

Removal of Judges: As in the case of the Supreme Court, 
provision has been made in the case of High Courts also for the 
independence and impartiality of its Judges. There is security 
of tenure. Ordinarily a Judge of a High Court shall hold office 
until he is sixty years old. He may be appointed a Judge of the 
Supreme Court or he may be transferred to another High Court, 
and, in either case, his office is vacated. But this does not entail 
any disadvantage. He may resign at any time he likes ; but it is 
very difficult to remoye him from his office. Ifa Judge of 
a High Court is to be removed, exactly the same procedure 
that is required for removing a Judge of the Supreme Court has 
to be adopted. Then, the salaries and allowances of the Judges 
of the High Court constitute expenditure charged on the Con- 
solidated Fund of the State. For the sake of impartiality, a bar 


1. Art. 216, 217, 219, 222, 223, 224. 
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òn future practice has been imposed. No person who has 
held office as a Judge of a High Court after the commencement 
of the Constitution shall plead or act in any Court or before 
any authority within the territory of India.* ` 


Salaries etc: The safary of the Judges of High Courts, in 
respect of time spent shat service, is as follows : 

In the case of any High Court other than the High Court 
of Kerala, Mysore or Rajasthan :— 

The Chief Justice—Rs. 4000 per month. 

Any other Judge—Rs. 3500 per month. 

In the case of the High Courts of Kerala, Mysore and 

Rajasthan :— 

The Chief Justice—Rs. 3000 per month. 

Any other Judge—Rs. 2,500 per month.” 

Suitable provisions have been made for the recruitment, 
and determination of conditions of service, of officers and 
servants of the High Courts. The administrative expenses of 
the High Court are charged on the Consolidated Fund of the 


State. 

Powers and functions: (1) Without derogation of the power 
conferred in this respect on the Supreme Court, every High 
Court and every Court considered to be a High Court shall 
have power, throughout the territories in relation to which it 
exercises jurisdiction, to issue to any person or authority, 
including in appropriate cases any Government, within those 
territories directions, orders or writs in the nature of habeas 
corpus, mandamus, prohibition, quo warranto or certiorari, or any 
of them, for the enforcement of any of the Fundamental Rights 
or even for any other purpose.” 

(2) Every High Court and every such Judicial Commis- 
sioner’s Court as has been considered to be a High Court 


1. Art 220. 
2. Art. 221 ; Second Schedule. 

3, Art. 226(1). Until Parliament makes suitable provisions, the 
Supreme Court cannot issue writs etc. for any purpose other than the 
enforcement of the Fundamental Rights. But the Constitution itself has 
empowered the High Courts to issue writs even “for any other purpose.” 
It seems, therefore, that, in the matter of issuing writs etc, the power of the 


High Court is wider than that of the Supreme Court. 
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Shall have superintendence over all Courts- and tribunals 
throughout the territories in relation to which it exercises 
jurisdiction. This provision, however, must not be deemed 
to confer ona High Court, or any Court considered to be a 
High Court, powers of superintendenfe over any Court or 
tribunal constituted by or under any law relating to the Armed 
Forces.? 


(3) Ifa High Court, or a Judicial Commissioner’s Court 
considered to be a High Court, is satisfied? that a case pending 
in a Court subordinate to it involves a substantial question of 
law as to the interpretation of the Constitution the determina- 
tion of which is necessary for the disposal of the case, it must 
withdraw the case from the subordinate Court and may (4) 
either dispose of the case itself, or (b) determine the said 
question of law and return the case to the Court from which 
it has been so withdrawn together with a copy of its 
judgment on such question, and the said subordinate Court 
shall on receipt thereof proceed to dispose of the case in 
conformity with such judgment. 


(4) Every High Court or other Court considered to be.a 
High Court is Court of Record and has all the powers of 
such a court including the power to punish for contempt of 
itself. 


(5) Subject to the provisions of the Constitution and to 
the provision of any law of the appropriate Legislature, the 
jurisdiction of, and the law administered in, any existing High 
Court (or any Judicial Commissioner’s Court considered to be 4 
High Court), and the respective powers of the Judges thereof (or 
of the Judicial Commissioner) in relation to the administration of 
justice in the Court, including any power to make rules of Court 
and to regulate the sittings of the Court etc. are the same as im- 
mediately before the commencement of the Constitution. High 


1. Art. 227(1), 227(4). 

2. The question of the High Court’s (or Judicial Commissioner's 
Court’s ) satisfaction arises only when the subordinate Court refers a case to 
it or a party raises the issue before it. 


= 
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Courts having original jurisdiction, however, have been given 
an additional power. All restrictions on their original juris- 
diction with respect to revenue matters have been removed by 
the Constitution.” 

The High Courts i Calcutta, Bombay and Madras have 
both original and appellate jurisdictions. These High Courts 
exercise original jurisdiction in respect of both civil and criminal 
cases. Other “High Courts have only appellate jurisdiction. 
They hear appeals from district courts in both civil and crimi- 
nal matters, A Judicial Commissioner's Court which has been 
considered to be a High Court for certain purposes hears 
appeals from its subordinate Courts. 

In suitable cases, appeals from the judgment etc. of the 
High Courts can be made to the Supreme Court. 

If a State Legislature passes a Bill which, in the opinion 
of the Governor would, if it became law, so derogate from the 
powers of the High Court as to endanger the position which 
that Court is by the Constitution designed to fill, the Governor 
shall not assent to such Bill but shall reserve it for the consi- 
deration of the President.” 

SUBORDINATE COURTS : 

Below the High Courts there are subordinate courts of 
various grades. 

Just below a High Court there are district courts. Appoint- 
ments of persons to be, and the posting and promotion of, 


Court. A Presidency Magistrate has the power of a First Class Magistrate. 
He hears criminal cases, but if he finds that the case is not within the 
jurisdiction of a Court below the Sessions Court he must commit the 
accused to the High Court Sessions. 

Calcutta and Bombay have recently established City Civil Courts which 
occupy, in respect of jurisdiction, an intermediate position between the Small 
Causes Courts and the High Court. 


2. Art. 200, 
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District Judges in any State must be made by the Governor in 
consultation with the High Court exercising jurisdiction in 
relation to such State. A person not already in the service 
of the Union or of the State concerned is eligible to be 
appointed a District Judge only if he has been for not less than 
seven years an advocate ora pleader rand is recommended 
by the High Court for appointment. In this context, it must 
be remembered, the expression “District Judge” includes Judge 
of a City Civil Court, Additional District Judge, Joint District 
Judge, Assistant District Judge, Chief Judge of a Small Causes 
Court, Chief Presidency Magistrate, Additional Chief Presi- 
dency Magistrate, Sessions Judge, Additional Sessions Judge 
and Assistant Sessions Judge. 

Below the District Courts there are subordinate Courts 
manned by officers belonging to the Judicial Service of the 
State concerned,! or by persons belonging to the Executive 
Service of the State or to the I. A. S. Now, appointments of 
Persons other than District Judges to the Judicial Service of 
a State must be made by the Governor of the State after 
consultation with the State Public Service Commission and 
with the High Court exercising jurisdiction in relation to such 
State. The posting and promotion of, and the grant of 
leave to, persons belonging to the Judicial Service of a 
State and holding any post inferior to the post of District 
Judge are vested in the High Court. 


All District Courts and all Courts subordinate to the District 
Courts are under the general control of the appropriate High 
Court. 


The District Judge is in charge of administration of justice 
in the district. He tries cases in the first instance and he 
hears appeals from subordinate Courts. Below the District 
Judge there are Sub-Judges and Munsifs for civil matters 


1. The expression ‘Judicial Service’ means a Service consisting exclu- 
sively of persons intended to fill the post of District Judge and other civil 
judicial posts (e.g. those of Munsifs) inferior to the Post of District Judge. 

2. Art. 233, 234. 
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and magistrates for criminal matters. These officers have limited 
powers. In some States some local self-government organisations 
have been vested with some judicial powers. For example, 
Union Courts and Union Benches try petty civil and criminal 
cases respectively. i 

g 


CHAPTER XIX 


NATURE OF THE CONSTITUTION 

RIGIDITY VS. FLEXIBILITY 

India has a written, but not very rigid, Constitution. Its 
main basis is the document called “The Constitution of 
India”. This document can be easily amended in most cases. 
Some of its provisions can be altered by Parliament by 
ordinary statutes even though such alterations may, in prac- 
tice, result in very important changes! in the Constitution. 
Even for amendments proper, the procedure to be gone through 
is not very cumbrous.? Amendment of the Constitution is not 
as difficult in India as it is, for example, in the United States. 
PROCEDURE FOR AMENDMENT 

An amendment of the Constitution of India may be initiated 
only by the introduction of a Bill for the purpose in either 
House of Parliament ; no Amendment Bill can be introduced 
in a State Legislature. When the Bill is passed in each House 
of Parliament by a majority of the total membership of that 
House and by a majority of not less than two-thirds of the 
members of that House present and voting, it shall be presented 
to the President for his assent and, upon such assent being 
given to the Bill, the Constitution of India shall stand amended 
in accordance with the provisions of the Bill. Butin any of 
certain specified cases, an Amendment Bill passed by the 
Houses of Parliament shall also require to be ratified’ by means 
of resolutions by the Legislatures of not less than one-half of 


i. Eg., Articles 3, 4 and 169 ; para 7 of the Sth Schedule and Para 21 of 
the 6th Schedule. 


2. Art. 368, 
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the States before the said Bill is presented to the President 
for his assent. These cases relate to: 

(a) the election of the President of India, including the 
manner of his election (i.e., Art. 54 and 55) ; 

(b) the extent of the executive pAwer of the Union (i.e., 
ATC 73); y 

(c) the extent of the executive power ofa State (l.e. Art. 
162) ; 

(d) the provisions for the Union Judiciary (i.e, Chapter 
IV, Part V) ; 

(e) the provisions for High Courts for the States (i.e. 
Chapter V, Part VI) ; 

(f) the legislative relations between the Union and the 
States (i.e, Chapter J, Part XI), 

(g) the representation of the States in Parliament ; 

(h) the Lists in the Seventh Schedule, enumerating the 
subjects allocated to the Union, to the States and to concurrent 
jurisdiction ; and 

(i) the provisions of the Amendment Article itself, i.e., 
the provisions of Art. 368. 

Except when any of the matters mentioned above is 
touched, Parliament has exclusive power to make, through a 
specified procedure, an Amending Act. But when the Amend- 
ing Bill touches any of the above matters the ratification of the 
State Legislatures is necessary. It may be noted that in each 
of these cases the States have direct interests of their own. 
It was, therefore, considered necessary to make the State 
Legislatures partners of Parliament in the procedure for amend- 
ment. But this partnership is half-hearted and incomplete, 
for the State Legislatures cannot take the initiative—they 
can only impose a veto on Parliament’s decision. 
CONSTITUTIONAL STRUCTURE 

India is a “Union of States’’.1 Agreement to unite, however, 


1. Art. 1 (1). 
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is the result of an understanding, not among the States as sepa- 
rate entities, but among the people of India as a whole without 
any reference to their demarcation into State boundaries. In the 
Preamble emphasis is laid on “the people of India”, of course 
in their aggregate capacity and not in the capacity of some 
distinct peoples of sonf separate States.’ “The people of India”, 
of course, have created, through the Constitution, some legal 
rights for the “States” ; but these rights are not prior to the 


agreement of the people to create the Union. 


As a “Union of States” India has a federal structure. It has 
the usual characteristics of a federation. There are States— 
more or less autonomous—with distinctive boundaries ; and 
these States are unified in the “Union of India.” A written 
Constitution divides the subjects of legislation and adminis- 
tration and allocates them to the States and the Union. There 
is also a Supreme Court to decide any conflict of jurisdiction 
that may arise. Lastly, if a bill passed by the Houses of 
Parliament to amend any provision of the Constitution affects 
any of the matters in which the States are directly interested, 
it cannot be presented to the President for his assent unless 
the Legislatures of at least one-half of the States ratify it by 


a resolution.” 
however, is peculiar; for, along 


The Indian federation, 
erated above, it has some 


with the normal federal features enum 
unusual characteristics as well. 


w of the special position of Jammu and Kashmir 


First, in vie 
the Units are dissimilar in power and position. The Centre has 


very little control over Jammu and Kashmir? ; it has greater 
control over Andhra Pradesh and Punjab’ than over other 
States. Again, one State—Assam—has no control over a 
portion of its territory (Part B Tribal Area). Such disparate 


yiera ae 
Cf. Art. 1 of the Swiss Constitution. 


1 

2. Art. 368. 3. Art. 370. 
4, Through Regional Committees—See pp- 241-242. 

5, Sixth Schedule. 
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units are not usually found in å federation. The units of a 
normal federation are equal in status and position. 


Secondly, the representation of the States in what has been 
named—perhaps misnamed—the ‘Council of States” does 
not follow the strictly federal principlé of equal representa- 
tion of the units in the Upper House of the Central Legisla- 
ture. The States differ among themselves (virtually on the 
basis of population) in respect of the numerical strength of 
their representation in the Council of States.! It is true that 
the avowed principle of the Constitution is to establish a diffe- 
rence in the organisation of the two Houses of Parliament. 
But, in effect, the Constitution has provided for the organisation 
of both the Houses on national lines. 


Above all, the autonomy of the States is not very real. In 
this connection, of course, the question of the entities called 
“Union Territories’ does not arise, fora “Union Territory” 
is not, properly speaking, a unit of the Union. But the question 
of the States—the units proper—is quite relevant. As already 
noted, the States are dissimilar in their position vis-a-vis the 
Centre. The Part B Tribal Areas of Assam shall be under the 
control of the President until a notification to the contrary is 
issued by the Governor of Assam with the previous approval 
of the President. In the case of Andhra and Punjab the Presi- 
dent can interfere in the normal functions of the State 
Legislature and the State Government through the Governor 
concerned. On the other hand, Jammu and Kashmir enjoy the 
status of what may be called a part-soverign State. Though it 
is a unit of the Indian Union, its relationship with the 
Centre is similar to that of a unit of a confederation. 

Leaving all these facts aside, we may examine how the 
autonomy of the States in general has been restricted. 


Limitations on States’ rights during such clear emergencies 
as war or violent internal revolution are understandable and 
justifiable. Such limitations are recognised in every federation, 


1, Fourth Schedule, 


i 


= 
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But what “The Constitution of India” provides for is unique. 
It provides for temporary restrictions on State autonomy in 
(a) emergencies proper, (b) critical situations other than real 
emergencies, and (c) one particular situation that may arise 
even in normal times. What is more serious, there are 
provisions for permarlent control to be regularly exercised by 
the Government of India. 


The provisions for Central control without any time-limit 
may be analysed as follows :- 


(1) The very existence or integrity of a State depends on 
the will of the Centre. Parliament can by law alter the name 
or the boundaries (either asa result of altering the areas or 
otherwise) of any existing State. Itis true thatin any of 
these matters the views of the Legislature of the affected State 
or States have to be ascertained by the President ; but such 
views need not be respected. For example, several States— 
Hyderabad, Saurashtra, Madhya Pradesh, Madhya Bharat, 
Bhopal, PEPSU,—lost their separate existence under the pro- 
visions of the States Reorganisation Act. Again, a portion of 
the territory of Assam was ceded to Bhutan in exercise of the 
Centre’s treaty-making power? without any reference to the 
Legislature of the State.? 

(2) Itis Parliament alone, and not the Legislature ofa 
State, that has the power to determine by law any ‘qualification 
as to residence within the State as a pre-requisite for employ- 
ment under the Government of the State or under a local 
authority within the State. Thus, a State is barred even from 
reserving its own public or local services for the children of 
its own soil. 

(3) In exercise of its power to legislate for “implementing 
any treaty, agreement, or convention with any other country or 
countries” Parliament may make any law it likes. As pointed 


Dae ae 


Art. 3. 
Item No. 14, Unlon List, Seventh Schedule. 


1 
pA 
3. Art. 253 does not perhaps supersede Art. ay 
4, Art, 253. 

22 
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out above, it can cede the territory of a State by a law made 
for giving effect toa treaty or agreement. By virtue of this 
power, Parliament can easily encroach on the State-field of 
legislation. So, even in normal times, the exclusive power of 
the Legislature of a State to make lawson any matter in the 
State List may be adversely affected. I. case of inconsistency 
between a State law and a Central law in this matter, the 
Central law will prevail. 


(4) The legislative power of a State Legislature is limited 
also by some of the powers of the President in connection with 
State Bills and State Acts. In one case, the President’s previous 
sanction is required for a Bill of a specified nature to be intro- 
duced in a State Legislature, and in three cases there is 
provision for compulsory reservation of State Bills of a specified 
nature and of State Acts of a specified nature for the President’s 
consideration. In these cases definite limitations on State auto- 
nomy have been imposed.? 


The provision for optional reservation of any of the Bills of 
a State Legislature? may, and should, be interpreted as imposing 
no restriction on State autonomy ; but’ if the President, through 
his power of appointing and dismissing the Governors,‘ 
makes it an established practice to control the Heads of the 
States, State autonomy may be jeopardised even in this matter ; 
for the President can ask the Governor to reserve for his consi- 
deration any and every Bill passed by the House or Houses of 
the State Legislature. Of course, in such a case, a constitutional 
crisis is likely to arise (for the State Ministers may resign if 
the Governor concerned obeys the President in violation of 
their advice) ; but even that can be dealt with by the applica- 
tion of the “breakdown Article’® of the Constitution. But 
this is not a method for permanent control and we need not 
consider it here. 

(5) Again, it is theoretically possible for the Centre to 


1. Art. 254. 2. Art. 304, 200, 286, 31. 
3, Art. 200. 4, Art, 155, 156. 


5, Art. 356. 
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control the State Executive through the Governor. The Gover- 
nor is appointed by the President and holds office during his 
pleasure! Now, if Governors are appointed and dismissed in 
accordance with the requests of the State Cabinets concerned, 
there would be no restriction, in this matter, on State autonomy. 
But if the Government of India fails to create any such conven- 
tion and rather tries to make the Head of a State a real Head, 
State autonomy would have a decent burial. Formally, Gover- 
nors have a good deal of powers and functions and they may 
be “required” to exercise their functions or any of them in 
their “discretion”.2 If, under instructions in the name of the 
President from the Government of India, they try to use 
“discretion” in any matter there may be friction in the State ; 
but, in any case, Central control would be strengthened. In 
this matter, everything depends on the nature of the conven- 
tions that would be created by precedents. 


(6) The provision for All-India Services may have some 
salutary effects. But there is no doubt that the All-India Servi- 
ces constitute an effective mechanism of Central control. At 
least, there is no reason why any unwilling State must support 
some highly. paid officials who are appointed by, and who 
remain under the ultimate control of the Centre. The control 
that a State Government can exercise over members of the 
All-India Services serving that State is not sufficiently effective, 
for, having a superior guardian and protector, they can always 
appeal to it against the orders and directions of the State 
Cabinet affecting their interests. On the other hand, they may 
try to please the Government of India in any case of conflict 
between the said Government and the Government of the State 
they happen to serve. And, yet, the financial burden for their 
salaries and allowances must needs be borne by the State 
exchequer. 

(7) How the Government of India can exercise regular 
control over State Governments in normal times will be appa- 
rent from some other facts. As we have stated earlier, 


1, Art. 155, 156, 2. Art. 163 (1). 
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Parliament can make a law even on a matter in the State List 
ifit thinks it necessary for giving effect to an international 
agreement or treaty, etc. Again, though a law made by Parlia- 
mént with respect toa matter on which the Legislature of a 
State also has power to make laws will be administered within 
such a State generally by the State Government concerned, 
still Parliament can provide that it will be executed, in a parti- 
cular case, not by the State Executive but by the Union Execu- 
tive.” In respect of matters which are enumerated in the Con- 
current List and which may come under concurrent jurisdiction, 
the Constitution of India provides for more centralisation than 
the Act of 1935. It is assumed that by virtue of Art. 253, 
Parliament can exercise power to legislate, without destroying 
a State Legislature’s power to legislate, with respect to matters 
in the State List. It is also assumed that Art. 254 refers to such 
subjects of concurrent jurisdiction as well as to matters enume- 
rated in the Concurrent List, Let us suppose that, for the 
purpose of giving effect to an international agreement, Parlia- 
ment passes a law in regard to the cultivation and marketing 
of raw jute and, in the same law, Parliament confers adminis- 
trative powers in this respect on the Union Executive. Under 
these circumstances, a particular field of exclusive State authori- 
ty would be quietly invaded. 


(8) Then, the authority of the Union Executive to issue 
“directions” to the State Executive isa peculiar feature of our 
federation. 


(a) The Executive power of the Union extends to the giving 
of “directions” to any State having Scheduled Areas therein as 
to the administration of these areas.’ 


(b) The States’ power of determining their own official 
languages is restricted by the President’s power of issuing ‘‘direc- 
tions” in this matter. If the President is satisfied as to the 
demand of a section of the people of a State he may direct that, 
in addition to what has already been made the official language 


1. Para 3, 5th Schedule. 
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of the State, a particular language shall also be officially recog- 
nised throughout that State or any part thereof for such purpose 
as he may specify." 

(c) Again, the exegutive power of the Union extends to the 
giving of “directions” to any State having Scheduled Areas or 
Scheduled Tribes therdin as to the drawing up and execution of 
schemes specified in the “direction” to be essential for the wel- 
fare of the Scheduled Tribes in the State.” 


Far more important, however, are the implications of the 
“directions” envisaged in Art. 256 and 257. The provisions of 
these Articles may be so interpreted as to empower the Union 
Executive to control any State Executive in any matter what- 
soever without having recourse to the extraordinary power of 
issuing Proclamations. 

Under these Articles the Government of India can give 
“directions” to the Government of any State to act in a particu- 
lar way so that due compliance with Union laws and due con- 
formity with Union administration may be secured. The overall 
power given by these Articles may be illustrated by an example. 
Let us suppose that the law and order situation in a particular 
city in a State suddenly deteriorates and, on account of such 
deterioration for the time being, a branch of the Government 
of India ( say, the Posts and Telegraphs Department ) finds it 
difficult to function smoothly in the city. In such a case, the 
President can interfere in the State field of administration 
without issuing any Proclamation. He can give a “direction” 
to the State Government concerned pointing out that certain 
things done by the State Government should not be done, or 
certain things omitted to be done by it should be done, in order 
that the State Government’s activity may not impede or preju- 
dice the work of that Department of the Government of India. 


It is quite possible to argue, even on flimsy grounds, that a 

“ade Art. 347. Thus, even if the Government of U. P. does not like to 
recognise Urdu as official language for the whole or any part of U, P. the 
President may compel! it to do so by means of a “direction”. 


2 Art. 339, 
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particular State Government is failing to comply with a particular 
provision of an Act of Parliament or is obstructing the due 
discharge of a particular administrative function by a Depart- 
ment of the Government of India ; and, on such a pretext, 


the Government of any State can be contlolled through “‘direc- 
tions” by the Government of India. 1, 


Control through “directions” is fully effective. A State 
Government cannot safely disregard a “direction” given by 
the Government of India. Every “direction” has a compulsive 
force ; it is obligatory upon a State Government. Where any 
State has failed to comply with, or to give effect to, any 
“direction” of the Centre, the President can hold that a 
situation has arisen in which the government of the State 
cannot be carried on in accordance with the provisions of 
the Constitution.1 In other words, the President may create 
a critical situation out of the State Government’s activities in 
normal times. He may, in such a case, apply, on the 
initiative of the Central Government, the handy weapon of 
the “breakdown Article”? The effect would be the com- 
plete centralisation, for some time, of the legislative and 
administrative functions of the State in question. There is 
no doubt, therefore, that a State Government cannot, 
with impunity, ignore a “direction” given by the Government 
India. The sword of Damocles provided by Article 356 hangs 
upon the Government ofa State that may show the slightest 
sign of recalcitrance. 


So long we have been analysing the provisions for 
permanent Central control. In none of the matters mentioned 
above is there any time-limit prescribed for the imposition 
of restrictions on State autonomy. Now we ay seten to the 
provisions for more or less temporary invasion o eles rights. 

(1) The Council of States may pups et to 
make laws on any matter or matters 1 a Re speci- 
fied by it (Council of States) in a resolution, 1, Pinion 


1. Art, 365. 2. Art. 356. 
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of the Council of States, such legislation is necessary or 
expedient in the “national interest.”! There is, of course, 
a time-limit of one year at a time. But, by subsequent 
resolutions—and as many of themas the Council of States 
thinks proper—the perfod can be extended. No maximum limit 
to the total period js provided. And Parliament can be 
empowered to exercise this power in normal times ; no 
“emergency” is required. 

Now, had the Council of States been a Council of 
States in the real sense of the term, such invasion of State 
autonomy might have been, to some extent, justified. But 
our Council of States, in which the States are not represented 
on the basis of equality as in the U. S. A., can hardly claim a 
distinctive title to the guardianship of States’ rights. It is 
conceivable that the representatives of three or four big 
States may constitute the specified majority and deprive half 
a dozen smaller States of their legislative authority in a 

Viewed in this light, the provisions of 


particular matter. 
Art. 249 can hardly be justified. Here is a clear invasion 
the authority of a 


of State autonomy by the Centre on 

body whose competence is, on the general principles of 
politics, though not on the basis of law, certainly question- 
able. What is more, the Centre can be authorised by a 
Central agency to impose its will on the States for any 
length of time and, as “national interest” does not necessarily 
imply abnormal times, there is no question of any critical 
situation demanding an attack on State autonomy. 


(2) Restrictions on State autonomy for temporary periods 
of time may be imposed also by the President by Proclamations. 


(i) The President may, by Proclamation, declare a 
A Proclamation of financial emergency 


financial emergency. 
of Parliament till it is 


will operate with the approval 


1. Art. 249. 
2. U.P. and Madhya Pradesh have 50 members in the Council of 


States, whereas the combined strength of six States—Assam, Kerala, 
Orissa, Punjab, Rajasthan, Jammu and Kashmir—is 51. 
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revoked by the President by a subsequent Proclamation. No 
exact period of time has been prescribed; but, evidently, it 
is a temporary device. 


: During the period a Proclamation of financial emergency 
1S in Operation, the executive authority of the Union shall 
extend to the giving of “directions” to any State to observe 
such canons of financial propriety as may be specified in 
the “directions” and to the giving of such other “directions” as 
the President may deem necessary and adequate for the 
purpose of restoring the conditions for financial stability. 
Any such “direction” may include, among other things, (a) a 
Provision requiring the reduction of salaries and allowances 
of all or any class of persons serving in connection with 
the affairs of a State, and (b) a provision requiring all 
Money Bills and other Bills of any financial character to be 
reserved for the consideration of the President after they are 
passed by the Legislature of the State. As stated earlier, any 
Violation of a “direction” entails a grave risk. 

(ii) Article 355 makes it the bounden duty of the Union 
to protect every State against external aggression and internal 
disturbance and to ensure that the government of every 
State is carried on in accordance with the provisions of the 
Constitution of India. As this Article occurs in that Part! 
of the Constitution which contains Emergency Provisions 
and as it does not specifically mention anything about 
“directions”, this Article in itself does not perhaps entitle 
the Union to issue any “direction” to any State Govern- 
ment without the prior issue of an appropriate Proclamation." 
The duty envisaged in this Article, however, may result in 
a serious curtailment of State autonomy. First, although 
the duty of protecting a State from external aggression is 
one of the basic functions of the Cann the duty of protecting 
a State against “internal disturbance pee Without being 
appealed to for help, may involve a clear attack on State 


1. Part XVIII. sdei h, 
2. The exact implication of this Article is not clear in this respect, 
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autonomy. Yet, by virtue of the President’s Proclamation 
of Emergency, the Government of India can impose a strict 
control over a State even when the Government of the said State 
does not ask for help for quelling an internal disturbance. 


Secondly, the duty of the Union to ensure that the Government 
ied on in accordance with the provisions 


of every State is cary 
of our 


of the Constitution of India—a unique provision 
Constitution—may result in complete annihilation of State 


autonomy for a temporary period of time. 


(a) The manner in which the Union can 
duty of protecting every State (and of protecting every 
other territory of India) against external aggression and 
internal disturbance is specified in Article 352. If the President 
is satisfied that a grave emergency exists whereby the security 
of India or of any part of the territory thereof is threatened, 
whether by war or external aggression or internal disturbance, 
he may, by Proclamation, make a declaration to that effect. 
A Proclamation of Emergency will operate, with the approval 
of Parliament, till it is revoked by the President by a subsequent 
Proclamation, In this case, too, No exact number of months or 
years has been prescribed. As a result of a Proclamation of Emer- _ 
gency, State autonomy is drastically suppressed. The Legislatures 
of the States will continue, but Parliament is empowered to 
make laws on any matter in any of the three Legislative 
Lists! ; so, the Legislatures of the Units may be turned into 
purely subordinate law-making bodies. In the executive field, 
though the State Executives cannot, by a Proclamation of 
Emergency, be completely wiped out, it is still provided in 
quite unambiguous terms that the Union Executive can give 
“directions” to any State as to the manner in which the 
executive power of that State is to be exercised.* As already 
stated, every “direction” has a compelling sanction provided 
by Art. 365 and 356. Moreover, while passing a law on a 
matter in the State List, Parliament can confer powers on 
the Union Executive to administer the said law, even though 


perform its 


~ I Art, 250 (1). 2, Art, 353(a). 
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the law relates clearly and distinctly to a State matter! Again, 
while a Proclamation of Emergency is in operation, the 
President can, by order, modify the provisions of the Consti- 
tution as to the distribution of revenues between the Union 
and the States.” It is thus clear that, so long as a Proclama- 
tion of Emergency lasts, States’ rights may very well be in cold 
storage. 


(b) The procedure by which the Union is to perform its 
duty of ensuring that the government of every State is carried 
on in accordance with the provisions of the Constitution is 
laid down in Art. 356. If the President is satisfied that a 
situation has arisen in which the government of a State cannot 
be carried on in accordance with the provisions of the Consti- 
tution, he may, by Proclamation, liquidate all or any of the 
constitutional organisations of the State except the High Court. 
As this Article provides for measures applicable in case of 
the breakdown of the constitutional machinery in States, we 
may call Article 356, for the sake of brevity, the “breakdown 
Article’, When a Proclamation under this Article is issued, 
any or all of the legislative and administrative rights of the 
State concerned may be superseded. The States, indeed, will 
always be in an uneasy position, because the President can 
cause the virtual supersession of a State machinery even on 
the initiative of the Government of India itself. The only 
protection of States’ rights lies in the fact that Central control 
in this matter is definitely temporary. The President’s Procla- 
mation in the case of the failure of constitutional machinery 
in a State can, under no circumstances, extend beyond a period 
of three years.” 


Obviously the “breakdown Article” can be called in aid of 
any party or even any clique temporarily in power at the Centre 
to bring in line or suppress any party or clique in power in a 
State which may not be inclined to follow the Centre’s line of 
activity. A Proclamation of the breakdown of constitutional 


1. Art. 353(b). 2. Art. 354. 
3, Art. 356 (4). 
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machinery in a State can be used to force into temporary extinc- 
tion the Government and Legislature of a State that may show 
the slightest inclination to emphasize its autonomy and to follow 
accordingly a programme of activity to which the Union 
Government may not bé favourably disposed. 

This is a serious matter. When the Constitution of India 
was in the making it was expected that the “breakdown provi- 
sions” would be utilised to meet really critical situations. Unfor- 
tunately, it now appears that the powers conferred by Art. 356 
on the President would not be sparingly used. Within a period 
of six years since the commencement of the Constitution, Art. 
356 and 357 have been applied on five occasions—and, on all 
these occasions, on what many people regarded as inadequate 
grounds. If these .precedents are followed the States will 
enjoy only precarious autonomy. 


QUASI-FEDERATION 


It is on these grounds. that many students of politics would 
like to call India a unitary State. 


This is, however, an extreme view. Itis not quite correct 
to call India a unitary State ; for, in general, the constitutional 
structure of India is marked by the distinctive characteristics of 
a federation. Itis, therefore, not wrong to state our conclu- 
sion in the following words: India is a federation that can 
possibly be turned into a unitary State. It is, of course, a 
federation of the centralised type. It may not be out of place 
to point out here that even the decentralised federation of the 
U.S. A. is no longer as decentralised as it was expected, and 
as itis commonly supposed, to be. Through the doctrine of 
‘implied powers” adopted on account of the economic and 
military necessities of modern times, the National, i.e., Federal 
or Central Government in the United States has assumed to 
itself a large number of powers and jurisdictions which were 
not originally associated with it. Be that as it may, India may 
be called a federation of the centralised type. 


But there is no doubt that the Indian federation is far more 
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centralised than even the federation of Canada. In the 
Canadian Constitution, for example, there is no provision like 
that contained in Art. 365 and 356 of our Constitution. Never- 
theless, as has been already pointed out, we cannot call India a 
unitary State. The most that can be Qaid is that India’s cons- 
titutional structure is of a “mixed” type. 

The use of the term “Union” has, on the analogy of the 
name ‘The Union of South Africa”, often been interpreted as 
emphasising that India is a unitary State. Such an interpreta- 
tion is unwarranted. Even in connection with the decentralised 
federation of the United States the term “Union” is used in the 
Preamble of its written Constitution. The term, therefore, has 
no special significance this way or that. While admitting that 
the Indian federation may be said to be a quasi-federation, 
we must say that nothing whatsoever is indicated by the term 
“Union”. 


i 


CORRIGENDA 
q 
Page Line i 
69 9 for “any such State” read “any State”. 
17 4—6 delete “So Parliament... office”. 
84 23—24 for “position dignity’ read “position of 
dignity”. 
gi 11 for “its final sitting’ read “its first sitting”. 
z hast line \ delete “which is mainly financial in nature”, 


94 15—16 for “the President’s power of veto is but a 
: limited one” read “the President has no 
power of veto”. 


94 29 for “President has but a limited power of 

veto” read “President has no power of 
veto”. \ 

105 30—31 delete “as the case may be”. 

121 12 for “Legislature” read “House of the People”. 

139 Last line add “and of the Union Territories” after 
“States”. 

141 21 for ‘‘Andhra-Telengana” read “Andhra 
Pradesh”. 

141 21 delete “Gujarat”. 

141 26 delete “Maharashtra”. 

141 30 Bombay is not a Territory but a State. 


147 14—21 for the table given read as follows : 
l. Andhra Pradesh 43. 2. Assam 12. 3.-Bihar 53. 4. ` 
Bombay 66. 5. Jammu and Kashmir 6. 6. Kerala 18. 7. Madhya 
Pradesh 36. 8. Madras 41. 9. Mysore 26. 10. Orissa 20. 
11. Punjab 22. 12. Rajasthan 22. 13. Uttar Pradesh 86. 
14, West Bengal 36. 
l. Delhi 5. 2. Himachal Pradesh 4, 3, Manipur 2. 4, 


Tripura 2. Of these 500 seats 76 are reserved for Scheduled 
Castes and 31 for Scheduled Tribes, 
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Last line 
f.n. 5 
fin. 6 
n2 
fant?) 
17 

17—18 
20 


(2) 


for “But these...... has rendered” read “Then 
the States Reorganisation Act has 
rendered”. 

for “which” read “unįess”. 

for “no” read “very few”. 

for “Houses” read “Hbuse”. 

for “Art. 160” read “Art. 158”. 

for “Art 158” read “Art. 160”. 

for “Para 18(2)” read “Para 9(2)”. 

for “Para 18 (2)” read “Para 9 (2)”. 

for “Bihar 330” read “Bihar 318”. 

for “Bombay 196” read “Bombay 396”. 

for “Mysore 181” read “Mysore 108”. 

for “West Bengal 238” read “West Bengal 252”. 

for “concerned” read “compulsive”. 

delete “passed...above”. 

for “Art 1 (b) proviso” read “Art. 162”. 

for “Art. 353(b)” read ‘‘Arts. 162, 73 
(Proviso)’’. 

for “tax duty” read “tax or duty”. 
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